MOTOR VEHICLE AIR CONDITIONING
ENFORCEMENT GUIDANCE

INTRODUCTION

Section 609 of the Cean Air Act Amendnments of 1990 (the Act)
regul ates the servicing of notor vehicle air conditioners. The fina
regul ati ons were pronul gated on July 14, 1992. Appendix B, the standard
for approving recover only equi pnent, was proposed on April 22, 1992.
The Act requires that any service perforned on a notor vehicle air
condi tioner involving the refrigerant be perforned by trained and
certified technicians using approved equi pnment. In addition, the sale
of refrigerant suitable for use in a notor vehicle air conditioner in
containers of less than twenty pounds is restricted to certified
t echni ci ans after Novenber 15, 1992.

| npl enent ati on of the Mdtor Vehicle Air Conditioning (MVAC) Rul e
is ajoint effort by the Stratospheric Protection Division (SPD) in the
O fice of Atnobspheric Prograns, the Stationary Source Conpliance
Division (SSCD) in the Ofice of Ailr Quality Planning and Standards, the
O fice of Enforcenment (CE), the Air Program Offices in the Regions, and
the Ofice of Regional Counsel (ORC). SPD is responsible for approving
| aboratories and technician certification courses, and deternining if

recover only or recycling equipnent is substantially identical. They
will maintain updated lists of accredited technician certification
courses and approved equi pnent. SPD will coordinate outreach with the
Regions. |In addition, SSCD will conduct outreach froma conpliance

perspective. SSCD is responsible for providing gui dance docunents, such
as the inplenentation plan, conpliance strategy, and enforcenent

gui dance; preparing applicability determ nations; and coordi nating and
anal yzi ng conpliance with the Regions. |In the beginning of this
program SSCD will suppl enent Regional inspections with inspections
perforned by Senior Environnental Enployee (SEE) inspectors. The

Regi ons are responsible for inspecting affected facilities, and

determ ning conpliance. The Regions will take the |lead in enforcenent
actions, however Headquarters may al so pursue enforcenent actions. The
ORC will provide legal support for the Regions. OE will provide |lega
support for SSCD. CE in conjunction with SSCD wi |l devel op and anend,
as necessary, the penalty policy.

The Act does not give EPA the authority to del egate the
enforcenent of the section 609 regulation to State or | ocal governnents.
Section 114 inspection authority, however, can be delegated to the
States. Several States currently have State regulations simlar to
section 609 and their conpliance prograns include performn ng
i nspections. Regions can designate State and Local inspectors as EPA
authori zed representatives in nost States. W can work with States to
gai n conpliance through their MVAC
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prograns, but we cannot del egate the MVAC enforcenent programto them

Thi s docunent suppl enents two previous docunents, the
i mpl erentation plan and the conpliance strategy, and is to be used in
conjunction with the penalty policy devel oped by OE and SSCD. The
enforcenent guidance clarifies the responsibilities and conpliance
options for inplenmenting the conpliance strategy. However, it does not
detail every possible conpliance situation

REGULATED COMMUNITY

Any establishnent that services notor vehicle air conditioners for
consideration or sells containers of refrigerant weighing | ess than
twenty pounds is subject to this regulation

VIOLATIONS

There are two categories of violations for the servicing of notor
vehicle air conditioners and the sale of small cans of refrigerant;
those that defeat the purpose of section 609, terned integrity of the
regul ati on or substantive violations, and recordkeepi ng viol ati ons.

At service establishnents violations include: failure to have and
use approved recover/recycle or recover only equipnent, and/or failure
to have technicians properly trained and certified. Recordkeeping
violations include: failure to keep records of where recovered
refrigerant is sent off-site, failure to submt a small business
certification and/or an equi prrent owner’s certification, or failure to
mai ntain or subnmit conplete or accurate information

Smal | can sales violations include: selling small cans to anyone
other than a certified technician and failure to post a sign explaining
the sales restriction. The recordkeeping violation is selling snal
cans to a distributor and not obtaining a signed statenent that the cans
are for resale only to a certified technician. To deternine whether a
small can retailer is in conpliance with the regul ations, an inspector
nmust attenpt to purchase a small can of refrigerant w thout show ng or
claimng to have technician certification. |f the business does not
nmake any attenpt to request certification, and sells the small can(s) to
the i nspector, the business has violated the Act and the regul ations.

O her violations include: an unapproved course issuing technician
certifications, and an unaccredited | aboratory approving equi pnent.



COMPLIANCE ACTIONS

Response to Noncompliance Tips

When reports are recei ved about businesses that nay not be in
conpliance with the regulation, a letter is sent to the alleged violator
and the conpl ai nant, and an inspection should be schedul ed. SSCD has
devel oped tip sheets for recording conplaints, “response to tip
letters,” and conpl ainant thank you letters. These exanple docunents
were sent in a nmenorandumentitled "Enforcenent Documents for Sections
608 and 609 of the Cean Air Act" dated August 21, 1992.

The tip sheet records the nane, address, and owner of the business
that is being reported; the nane, address, and affiliation of the
conpl ai nant, unless they wish to renmain anonynous; the type of violation
(recycling or small can); and the details of the conplaint. Once a tip
is received a “response to tip letter” is sent to the possible violator
a conpl ai nant thank you letter is sent, and an inspection is schedul ed.

The “response to tip letter” notifies the establishnent that the
EPA has received information that they may not be in conpliance. The
letter identifies the possible penalties and states that the business
may be inspected in the future. It includes the requirenents of the Act
and the regulations, and inforns the business howto conply. 1In sone
cases it may be appropriate to conbine this letter with a section 114
request for information

The conplainant |etter can be sent if the conplainant is
identified. The purpose of this letter is to thank the conpl ainant for
their concern and assistance in protecting the stratospheric ozone,
briefly informthemof all the requirenents, and |l et them know we are
following up on their tip. Al information that could |ead to the
identity of the conplainant will be held confidential when request ed.

Ti ps should be followed up with an inspecti on whenever possible.
In sone instances, such as atip in a renpote location, it may not be
possible to respond with an inspection. Tips that should be given
priority in scheduling inspections are those received froma reliable
source, a potentially large violation, a repeat violation, or where
there is a geographic concentration of tips.



Inspections

I nspections will be perfornmed by the Regions with sone additiona
i nspections perforned by Headquarter’s SEE i nspectors. Primarily
service facilities and small can retailers will be inspected. The
service facility inspections will predom nately be | evel one inspections

that check for approved equi prment and certified technicians. There wll
al so be a nore in depth | evel two inspection at service facilities that

wi || exam ne invoices. Level one inspections will be conducted at smal
can retail sales outlets because recordkeeping requirenents for the sale
of small cans of refrigerant are mininmal. The conpliance strategy
describes all of these inspections in detail. Inspections wll

initially be targeted in large cities and suburban areas and at
national, regional, or high volunme businesses. After conpliance is
anal yzed, inspections can be targeted to the sectors of the regul ated
communi ty that have conpliance probl ens.

CAA Section 114 Request for Information

A section 114 request for information letter is sent to a service
facility or small can retailer to gather information in order to
determ ne conpliance. Section 114 letters can be sent in
response to a tip that an establishnent is not in conpliance when an
i nspection cannot be scheduled. A section 114 letter can al so be used
after an inspection to gather information that nay have been lacking in
an inspection report, to discover possible additional violations, or to
assess the extent of the violation for a possible enforcenent action.

However, if a Region wants to send section 114 letters to the
regul ated conmunity as a whole or a segnent of the regulated comunity
to sinply gather information on conpliance, Ofice of Managenent and
Budget (OMB) approval is required. The Agency can only send a total of
ni ne general MVAC requests a year w thout OVB approval .

Enforcement Actions

Thi s guidance will discuss four types of enforcenent responses;
Adm ni strative Oder (AO, Admnistrative Penalty Order, Civil Judicial
and Crimnal. There are two types of letters that nmay be sent after an

i nspection or section 114 request for information and prior to the

i ssuance of an Adnministrative Penalty Order. They are a Finding of
Violation (FOV) and an AO. I n a section 609 enforcenent action, an AO
that includes an FOV will be appropriate in nmany cases.



Administrative Order

If the source remains in violation of the Act and the regul ations
the first enforcenent response should be the issuance of an AO The AO
is appropriate for many MVAC cases because nobst violations can be
corrected by an order to conply.

A FOV notifies the party that they are in violation. The Agency
is not required to issue FOV s for violations of section 609. It is
common practice in sonme Regions to use an FOV al one, but we reconmend it
in combination with an AOO The AOw || describe the finding of
violation(s) and order the establishnment to conply with the regul ati ons.
The establishnment can cone in to conpliance by having their technicians
trained and certified by an EPA approved training course, purchasing
approved refrigerant recover/recycling or recover only equi prment, or
stopping the sale of snmall cans of refrigerant to anyone other than
certified technicians. A sanple finding of violation letter was
i ncluded in the package of conpliance responses sent to the Regions on
August 21, 1992. W suggest nodifying that letter to order the facility
to correct the violation.

CAA Section 113(d): Administrative Penalty Order

Adm ni strative Penalty Orders will probably be the nost comonly
used enforcenent response for MAC cases. Adm nistrative penalty cases
are initiated with an Adm nistrative Penalty Order. To assess
adm nistrative penalties, the date of the first alleged violation nust
be Iess than 12 nonths frominitiation of the enforcenent action and the
penal ty assessed nust be | ess than $200,000. Administrative penalties
are preferabl e because they nake for faster resolution of cases and are
| ess resource intensive for both the Agency and the respondent than
civil judicial proceedings.

CAA Section 113(b): Civil Judicial Actions

Civil judicial enforcenent actions can be taken in any case as
long as it is less than five years fromthe date of the alleged
violation. Civil Judicial cases nust be brought if the penalties sought
exceed $200,000, or the initiation of the enforcement action is nore
than 12 nonths fromthe first alleged date of violation, or obtaining
conpliance will take nore than one year, and substantial court-
supervised injunctive relief is required. Civil Judicial actions nay
require extensive post filing discovery. Section 113(b) authority may
be preceded by pre-referral negotiations. See Clean Air Act
Conpl i ance/ Enf or cemrent Gui dance Manual , revised July 1987. Al so see
Process for
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Conducting Pre-Referral Settlenent Negotiations on Civil Judicial

Enf orcenent Cases, April 13, 1988. Because the MVAC penalties will not
usual | y exceed $200, 000 and conpliance can be achieved relatively
easily, it will be rare for this type of action to be taken

CAA Section 113(c): Criminal Actions

To bring a crinmnal case, the defendant nust have either know ngly
committed the violation or knowi ngly given a false statenent or
certification. Due to the difficulty in proving an intentiona
violation, few crimnal cases are expected.



