ENVI RONMENTAL PROTECTI ON AGENCY

40 CFR Part 82

Protection of Stratospheric Ozone: Anmendnent to Transhi pnent
Provision in Final Rule Accelerating the Phaseout of (Ozone-
Depl eti ng Subst ances

ACGENCY: Envi ronnental Protection Agency (EPA)

ACTI ON: Noti ce of Proposed Rul ermaki ng

SUMVARY: EPA is proposing stricter requirenments for

transhi pnments of substances that deplete stratospheric ozone
fromforeign countries through the United States to foreign
destinations. The proposed anendnent woul d require a person
to petition the Environnental Protection Agency (EPA) prior to
the export of a controlled ozone-depl eting substance to the
United States for transhipnent. EPA is proposing the
amendnent due to new information that the current regulation
is being abused to illegally introduce controll ed substances
into U S. comerce. The proposed anendnent, at the request of
i ndustry, will protect the economc interests of legitimte
busi nesses by deterring the illegal diversion of transhipnents
of controlled substances into U S. comerce.

DATES: Witten comments on this proposal nust be received by



[insert 30 days after publication], at the address below. A
public hearing, if requested, will be held in Washington, D. C
| f such a hearing is requested, it will be held on [insert 15
days after publication], and the comrent period would then be
extend to [insert 45 days after publication]. Anyone who

wi shes to request a hearing should call Tom Land at 202/ 233-
9185 by [insert 7 days after publication]. Interested persons
may contact the Stratospheric Ozone Protection Hotline at 1-
800-296- 1996 to see if a hearing will be held and to obtain
the date and | ocation of any hearing. Any hearing will be
strictly limted to the subject matter of this proposal, the
scope of which is discussed bel ow.

ADDRESSES: Comments on this proposal nust be submtted to the
Air Docket O fice, Public Docket No. A-92-13, Room M 1500,

Envi ronnmental Protection Agency, 401 M St., SW Washi ngton, DC
20406. Additional comrents and materials supporting this

rul emaki ng are contained in Docket No. A-92-13. The Docket
may be inspected from8 a.m until 5:30 p.m Mnday through
Friday, at the address above. A reasonable fee nmay be charged
for copying Docket naterials.

FOR FURTHER | NFORMATI ON CONTACT: Tom Land, Environnent al
Protection Agency, Ofice of Atnospheric Prograns,

Strat ospheric Protection Division, (6205-J), 401 MSt., SW



Washi ngton DC 20460, (202)-233-9185. The Stratospheric Qzone
Protection Hotline at 1-(800)-296-1996 can al so be contacted

for further information of a copy of this rule.

| . Background
Under the current regul atory requirenents, published

in the Federal Register on Decenber 10, 1993, a person who

transships a controll ed substance fromone foreign country
through the United States to another foreign destination does
not need all owances. The Environnental Protection Agency
(EPA) inplenments a program of allowances to limt and nonitor
t he production, inport and export of controlled substances in
the United States.

In the proposed rul emaki ng published in the Feder al
Reqgi ster on Novenber 10, 1994 (59 FR 56275), EPA proposed
clarifications to the definition of transhipnment. In response
to that proposal several conpanies suggested EPA create a
permtting process for transhipnents to conbat the known use
of transhi pnent as a neans of illegally inporting controlled
substances. Since that tinme, EPA has confirnmed that
transhi pments are a | arge and comon | oophole for the illegal
entry of controlled substances into U.S. comrerce. EPA and

U.S. Custons crimnal investigators have identified



transhi pment as one of the nost likely schenmes for the illegal
import of controlled substances into the United States. As
recently as January 1995, three nmen were arrested for
conspiracy to divert material into U S. interstate comerce
that they alleged was being transhi pped. Legitimte U. S.
conpani es that are worl dwi de | eaders in the transition to
alternatives are being adversely affected by illegal inports,

and have requested such a change to di scourage this activity.

1. Anendnent to the Transhi pnent Requirenents

To elimnate the use of transhipnents as a | oophole
for the illegal inport of controlled substances, EPA is
proposi ng that a person nust petition the Agency to tranship
class | substances. The proposed petition process for
transhi pnments would parallel the petition process created to
conbat the illegal inports of used, recycled and reclai ned
control | ed substances.

The proposed petition process for transhipnents
woul d require a person to submt a petition to EPA to tranship
each shi pnent through the United States at | east 15 working
days prior to the date the ship is to | eave the foreign

country prior to arriving in the US. to tranship. The



petition nust

i nclude the follow ng informtion:

the name and quantity of the controlled

substance to be transhi pped,

t he nanme and address of the inporter, the
i mporter |.D. nunber, the contact person, and

t he phone and fax nunbers,

nanme and address of the exporter and/or foreign

owner of the naterial,

the U S. port of entry for the inport, the
expected date of shipnent and the vesse

transporting the chem cal

the intended foreign destination of the

transhi pped material, the anticipated date of
export fromthe U S., US. port of export, and,
when practical, the anticipated vessel that wl|

transport the chem cal

As with petitions to inport used controlled



substances, EPA will have 15 working days to review the
petition to tranship. |If during the 15 working days, EPA
decides to object to the petition or to request additiona
information, the person submitting the petition will be
notified. |f EPA needs additional information, the inporter
may re-submt the petition with the requested information. |If
EPA does not object to the particular petition within the 15
wor ki ng days, the person may proceed with the transhi pnent and
assune it is permtted. EPAw Il then notify the U S. Custons
Service of the anticipated arrival of the shipnents that wll
be transhi pped to another foreign destination.

EPA bel i eves that a shi pnent-by-shi pnent petition
process for transhipnments will nost effectively counter
illegal inports and restore market-based incentives for the
transition to alternatives to controll ed ozone-depl eting
substances. Shipnents to the United States considered
Transportation and Export (T & E) are not subject to the

proposed petition requirenents.

[11. SUMVARY OF SUPPORTI NG ANALYSI S

A. Executive Order 12866

Under Executive Order 12866 (58 FR 51735, Cctober 4,



1993), the Agency nust determ ne whether this regulatory

action is "significant” and therefore subject to OVB revi ew

and the requirenents of the Executive Order. The Order

defines "significant” regulatory action as one that is likely

to lead to a rule that may:

(1)

(2)

(3)

(4)

have an annual effect on the econonmy of $100 million
or nore, or adversely and materially affect a sector
of the econony, productivity, conpetition, jobs, the
envi ronnent, public health or safety, or State,

| ocal, or tribal governnents or conmunities;

create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her
agency;

materially alter the budgetary inpact of

entitlenent, grants, user fees, or |oan progranms or
the rights and obligations of recipients thereof; or
rai se novel legal or policy issues arising out of

| egal mandates, the President's priorities, or the
principles set forth in the Executive O der

It has been determ ned by OVMB and EPA that this

anmendnent to the final rule is not a "significant regul atory

acti on"

under the ternms of Executive Oder 12866 and is

t herefore not subject to OVB revi ew under the Executive Order



B. Regulatory Flexibility Act

The Regul atory Flexibility Act, 5 U S.C 601-602,
requires that Federal agencies exam ne the inpacts of their
regulations on small entities. Under 5 U S. C. 604(a),
whenever an agency is required to publish a general notice of
proposed rul emaking, it must prepare and nake avail abl e for
public coment an initial regulatory flexibility analysis
(RFA). Such an analysis is not required if the head of an
agency certifies that a rule will not have a significant
econom ¢ inmpact on a substantial nunber of small entities,
pursuant to 5 U. S.C. 605(b).

The Agency originally published an RFA to acconpany
t he August 12, 1998 final rule (53 FR 30566) that placed the
initial imts on the production and consunpti on of CFCs and
hal ons. That RFA was al so updated as Appendi x G of the
Regul atory | npact Analysis for the regulations inplenenting
t he phaseout schedul e of section 604 of the Oean Air Act
Amrendnent s of 1990. The Addendumto the Regul atory I npact
Anal ysis was further updated in 1993 to exam ne the inpact of
the accel eration of the phaseout and the phaseout of HCFCs on
smal | businesses. The analysis in the Addendum i ndi cat ed t hat

the actions were not expected to have a substantial inpact on



smal |l entities.

EPA bel i eves that any inpact that today's proposed
anendnent will have on the regul ated conmunity will serve only
to provide relief from otherw se applicable regulations, and
will therefore Iimt the negative econom c inpact associ ated
with the regul ati ons previously pronul gated under Section 604
and 606. Although al nost all businesses participants in the
phaseout program for ozone-depl eting substances are | arge
busi nesses, today's proposed anmendnent reduces reporting or
recor dkeepi ng burdens that m ght possibly inpact snal
busi nesses. Therefore, the proposed anmendnent is expected to
have mninmal if any inpact on small entities

Under section 605 of the Regulatory Flexibility Act,
5 US.C 605 | certify that the regulation pronul gated in
this notice of proposed rul emaking will not have any

addi ti onal negative econom c inpacts on any snmall entities.

C. Paperwork Reduction Act
The information collection requirenents in this
proposed rul e have been approved by the Ofice of Managenent

and Budget (OVB) under the Paperwork Reduction Act, 44 U S. C

3501 et. seq. and assigned control nunber, OVB No. 2060-0170.

An Information Collection Request docunent has been prepared



by EPA (1 CR No. 1432.15) and a copy nmay be obtained from Sandy
Farmer, Information Policy Branch, U S. EPA, 401 M St., SW,
(2136), Washington, DC 20460 or by calling (202)-260-2740.

The information collection requirenents for this
final rule has an estimted reporting burden averagi ng 23.3
hours per response. This estimate includes tinme for review ng
i nstructions, searching existing data sources, gathering and
mai nt ai ni ng the data needed and conpleting the collection of
i nf ormati on.

Send comments regarding the burden estinmate of any
ot her aspect of this collection of information, including
suggestions for reducing this burden to Chief, Information
Policy Branch, U S. EPA, 401 MSt., SW, (2136), Washington,
DC 20460; and to the O fice of Information and Regul atory
Affairs, Ofice of Managenment and Budget, Washi ngton, DC
20503, marked "Attention: Desk O ficer for EPA." The fina
rule will respond to any OMB or public coments on the
information collection requirenments contained in this

pr oposal .

D. Enhanci ng the Intergovernnental Partnership under
Executive Order 12875

In conpliance with Executive Oder 12875 we have invol ved
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state, local, and tribal governnents in the devel opnent of
this rule to the extent they are affected by these
requirements. EPA is conducting an outreach programto
facilitate the transition for state, local and triba

governnments to ozone-friendly alternatives.

E. Unf unded Mandat e Act

Section 202 of the Unfunded Mandates Reform Act of 1995
requires EPA to prepare a budgetary inpact statenent before
promul gating a rule that includes a Federal nandate that may
result in expenditure by state, |ocal and tribal governnents,
in aggregate, or by the private sector, of $100 mllion or
nmore in any one year. Section 203 requires the Agency to
establish a plan for obtaining input fromand i nform ng any
smal | governnments that may be significantly or uniquely
affected by the rule. Section 205 requires that regul atory
al ternatives be considered before pronmulgating a rule for
whi ch a budgetary inpact statenent is prepared. The Agency
must select the | east costly, nost cost-effective, or |east
burdensone alternative that achieves the rule' s objectives,
unl ess there is an explanation why this alternative is not
selected or this alternative is inconsistent with |aw

The net effect of all the anendnents to the accel erated

11



phaseout rule is a reduction in regul atory burden for

regul ated entities. This proposed anendnent is designed to
confront illegal activities which are costing legitimate U. S.
busi nesses and the governnment mllions of dollars in |ost
revenue. Because this proposed anendnent to the rule is
estimated to result in the expenditure of |ess than $100
mllion in any one year by state, local, and tri bal
governments, or the private sector, the Agency has neither
prepared a budgetary inpact statenent nor addressed the

sel ection of the |east costly, nost cost-effective, or |east

12
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burdensone alternative. Because small governnents will not be
significantly or uniquely affected by this proposed rule, the
Agency is not required to develop a plan with regard to snal
gover nnent s.
Li st of Subjects in 40 CFR Part 82

Adm ni strative practice and procedure, Air pollution
control, Chem cals, Chlorofluorocarbons, Cean Air Act
Amendnents of 1990, Exports, Hydrochl orofl uorocarbons,
| mports, Ozone | ayer, Reporting and recordkeepi ng

requi rements, Stratospheric ozone |ayer.

Carol Browner, Admi nistrator Dat e

PART 82 - PROTECTI ON OF STRATOSPHERI C GZONE
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1. The authority citation for part 82 continues to read as
foll ows:

Authority: 42 U . S.C. 7414, 7671-671q.

Subpart A - Production and Consunption Controls

2. Section 82.4 is anmended by addi ng paragraph (g), and

Section 82.13 is anmended by addi ng paragraph (g)(2).

882.4 Prohibitions

ok k%

(g) Effective January 1, 1995, no person may inport, at any
time in any control period, a used class | controlled
substance, or tranship a controlled substance through the
United States, without petitioning the Adm nistrator as under

882. 13(g) (2) for authorization.

* * * * *

882. 13 Record-keeping and reporting requirenments

* * % * %

(g) * * %
(1) * * %

(2) Petitioning - Inporters of Used Controll ed Substances and
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Transhi prent s.

For each shipnent of a used controlled substance

(contam nated, recycled or reclained material), or each
transhi pment of a class | controlled substance, an inporter
must submt to the Adm nistrator, at |east 15 working days
before the shipnent is to | eave the port of export, the
following information in a petition:

(1) The nane and quantity of the used controlled
substance to be inported (including material that has been
recycled or reclained) or of the controlled substance to be
t ranshi pped;

(i) The nane and address of the inporter, the inporter
| D nunber, the contact person, and the phone and fax nunbers;
(iii) Nanme and address of the source(s) of the used
control |l ed substance, including a description of the previous

use(s), when possi bl e;

(iv) Nanme and address of the exporter and/or foreign
owner of the material,

(v) The U. S. port of entry for the inport, the expected
date of arrival of the shipnent and the vessel transporting
t he chem cal

(vi) The intended use of the used controlled substance;

(vii) The intended foreign destination of the
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transhi pped material, the anticipated date of export fromthe
US., US port of export, and, when practical, the

antici pated vessel that will transport the chem cal.

*x * * * *
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