6560- 50-P
ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Part 70
[ FRL- 6918- 9]
State Operating Permts Prograns; Revision to Interim

Approval Requirenments

AGENCY: Environnental Protection Agency (EPA).

ACTI ON:  Proposed rul e.

SUMVARY: This action would anend EPA s regul ati ons
governing the interimapproval of State and | ocal
operating permts prograns. Currently, the regul ations
all ow the Agency to extend expiration dates of interim
approval s beyond 2 years fromthe date the interim
approval is originally granted. This action renoves that
pr ovi si on.

DATES: Submit comments on or before [Insert date 30 days

after date of publication in the Federal Reqgister].

ADDRESSES: Comments should be submtted (in duplicate,
if possible) to: Air and Radi ati on Docket and

| nformati on Center (6102), Attention Docket Nunmber A-93-
50, U.S. Environnental Protection Agency, 401 M Street,
SW Washi ngton, DC 20460. The EPA requests that a

separate copy al so be sent to the contact person |isted



bel ow.

Supporting material used in devel oping the proposal
and final regulatory revisions is contained in Docket
Nunmber
A-93-50. This docket is available for public inspection
and copyi ng between 8:30 a.m and 5:30 p.m, Monday
t hrough Friday, at the address |isted above, or by
calling (202) 260-7548. The Docket is |located at the
above address in Room M 1500, Waterside Mall (ground
floor). A reasonable fee may be charged for copying.
FOR FURTHER | NFORMATI ON CONTACT: Roger Powel |, Mail
Drop 12, United States Environmental Protection Agency,
Research Triangle Park, North Carolina 27711 (tel ephone
919-541-5331, e-mail: powell.roger @pa. gov).
SUPPLEMENTARY | NFORMATI ON:

| . Backar ound

| f an operating permts program adm ni stered by a
State or local permtting authority under title V of the
Clean Air Act (Act) does not fully neet, but does

“substantially [neet],” the requirenents of part 70, EPA
may grant that program “interimapproval.” (See
8§70.4(d)(1).) Permts issued under an interim approval

are fully effective and expire at the end of their fixed
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term unless renewed under a part 70 program (See
8§70.4(d)(2).) To obtain full approval, a permtting
authority nmust submt to EPA programrevisions correcting
all deficiencies that caused the operating permts
programto receive interiminstead of full approval
Such subm ttal must be made no | ater than 6 nonths prior
to the expiration of the interimapproval. (See
8§70.4(f)(2).) Oiginally 99 State and | ocal permtting
prograns were granted interimapproval. For 14 of the
original interimapproved progranms, permtting
authorities have corrected the deficiencies identified in
their interimapprovals, and we have granted all of these
prograns full approval. (See part 70, Appendix A)

On August 29, 1994 (59 FR 44460), and August 31,
1995 (60 FR 45530), we proposed revisions to our part 70
operating permts programregulations. Primarily, the
proposal s addressed changes to the system for revising
permts, but a nunber of other proposed changes were al so
i ncluded. The preanble to the August 31, 1995, proposal
noted the concern of many permtting authorities over
having to revise their operating permts progranms tw ce;
once to correct interimapproval deficiencies, and again

to address the revisions to part 70. In the August 1995
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preanbl e, we proposed that States with interimapprova
" shoul d be allowed to delay the submttal of any
programrevi sions to address program defici encies
previously listed in their notice of interim approval

until the deadline to submt other changes required by

t he proposed revisions to part 70" (60 FR 45552).

1. Ext ension of Interim Approval Expiration Dates

On October 31, 1996 (61 FR 56368), we anended
870.4(d)(2) to permt the Adm nistrator to grant
extensions to interimapproval expiration dates to all ow
permtting authorities the opportunity to conbine their
program revi sions correcting interim approval
deficiencies with their programrevisions that wl|
conformto the part 70 revisions. In this rul emaking, we
granted a 10-nonth extension to all interim approved
prograns for which the interimapproval was granted prior
to the date of issuance of a nenorandum announci ng our
position on this issue (menmorandum from Lydia N. Wegman
to Regional Division Directors, "Extension of Interim
Approval s of Operating Permts Prograns,"” June 13, 1996).

We then extended the interimapproval expiration
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dates for certain State and | ocal permtting prograns a
second time, on August 29, 1997 (62 FR 45732). On
July 27, 1998, we published a direct final rul emaking
extending interimapproval expiration dates a third tinme,
this time covering all interimapproved progranms, until
June 1, 2000. |In each of these instances, delays in the
expected pronul gation of the final part 70 revisions
beyond the previous interimapproval expiration dates |ed
us to grant the further extensions of the expiration
deadlines. W intended these extensions to provide the
time needed for State and | ocal agencies to conbine their
program revisions for both the interim approval
deficiencies and the part 70 revisions.

On February 14, 2000 (65 FR 7333), we published a
direct final rulemaking to extend interimapprovals a
fourth time. |In this action, we would have set an
interimapproval expiration date of June 1, 2002, for al
prograns. We received an adverse coment on that action
and withdrew the direct final action on March 29, 2000
(65 FR 16523).

The comment er asserted that our proposed action was
contrary to the express ternms of the Act and nust be

wi t hdrawn. The commenter referred to section 502(g) of
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t he Act which provides that "[a]n interimapproval under
[ Section 502(g)] shall expire on a date set by the
Adm nistrator not |ater than 2 years after such approval,
and may not be renewed."

This commenter further argued that our existing
regul ati ons (870.4(d)(2)) do not justify an extension of
interimapproval deadlines until June 1, 2002. The
commenter stated that to the extent that 870.4(d)(2)
al l owed an extension of interimapprovals by up to 10
nmont hs on an individual basis, we had al ready granted
this 10-nonth extension in the October 31, 1996,

rul emaki ng.

This commenter al so asserted that to the extent
870.4(d)(2) allowed |onger interim approval periods for
States to conmbi ne program changes, this provision did not
justify the proposed extension to June 1, 2002, because
870.4(d)(2) contenpl ated such extensions only after the
pronmul gati on of part 70 revisions, which had not
occurred. Moreover, the comenter noted that this
provi sion authorized additional tine “only once per
State” and that we had already granted nmultiple

extensions in the past.
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We considered these comments, as well as the further
del ays in pronulgating the revisions to part 70 and the
recently determ ned need for a supplenental part 70
proposal before the part 70 revisions can be pronul gated.
In I'ight of those considerations and the need to provide
State and | ocal agencies with sufficient time to correct
their interimapproval deficiencies, on May 22, 2000, we
published a final action extending interim approvals
until Decenber 1, 2001, and indicated that we will not
extend interimapprovals further. Consequently, a
Federal permtting programw || apply by operation of |aw
in any area without a fully approved program as of
Decenber 1, 2001.

[, Liti gati on on Extension

The Sierra Club and New York Public Interest
Research Group (NYPIRG challenged our final action in
t he Court of Appeals for the District of Colunmbia Circuit

[Sierra Club et al. v. EPA (D.C. Cir. No. 00-1262)]. As

a result of that litigation, we have entered into a
settlement agreenment with the litigants that will hold
t hat case in abeyance, pending inplenmentation of the
settl ement agreenent.

| V. Requl at ory Revi Si on
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One of the terns of the settlenent agreenment is that
we will renmove from 870.4(d)(2) the | anguage added on
Cct ober 31, 1996, to allow granting extensions to interim
approval expiration dates. The |anguage of 870.4(d)(2)
is proposed to be anended to restore it to the original
| anguage that was in that section when part 70 was
promul gated. The revision to this provision is
consistent with our intent not to extend further the
interimapproval of the current operating permts
prograns. This action, if finalized, will have no effect
on the current expiration date of Decenber 1, 2001, for
prograns that received an extension of their interim
approvals in the May 22, 2000, action.

V. Admnistrative Requirenents

A. Docket

The docket for this regulatory action is A-93-50.
The docket is an organized and conplete file of all the
information submtted to, or otherw se considered by, EPA
in the devel opnment of this rulemking. The principal
pur poses of the docket are: (1) to allow interested
parties a neans to identify and | ocate docunents so that
the parties can effectively participate in the rul emaking

process, and (2) to serve as the record in case of
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judicial review (except for interagency review
materials). The docket is available for public
i nspection at EPA's Air Docket, which is listed under the
ADDRESSES section of this notice.

B. Executive Order 12866

Under Executive Order 12866 (58 FR 51735, October 4,
1993), the Agency nust determ ne whet her each regul atory

action is "significant," and therefore subject to the

O fice of Managenent and Budget (OMB) review and the
requi renments of the Order. The Order defines
"significant" regulatory action as one that is likely to
lead to a rule that my:

1. Have an annual effect on the econony of $100 mllion
or nore, adversely and materially affecting a sector of

t he econony, productivity, conpetition, jobs, the

envi ronnent, public health or safety, or State, l|ocal, or
tribal governments or communities.

2. Create a serious inconsistency or otherwise interfere
with an action taken or planned by another agency.

3. Materially alter the budgetary inpact of
entitlenments, grants, user fees, or |oan prograns or the

ri ghts and obligation of recipients thereof.

4. Raise novel l|legal or policy issues arising out of
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| egal mandates, the President's priorities, or the
principles set forth in 12866.

This action is not a "significant" regul atory action
pursuant to Executive Order 12866 because it does not
substantially change the existing part 70 requirenents
for States or sources; requirenents which have al ready
undergone OMB review. As such, this action is exenpted
from OVB review.

C. Reqgul atory Flexibility Act Conpli ance

Pursuant to section 605(b) of the Regul atory

Flexibility Act, 5 U . S.C. 605(b), | certify that this
action will not have a significant econom c inpact on a
substantial nunmber of small entities. |In developing the

original part 70 regul ations, the Agency deterni ned that

t hey woul d not have a significant econom c inpact on a
substantial nunber of small entities. Simlarly, the
same concl usion was reached in an initial regulatory
flexibility analysis performed in support of the proposed
part 70 revisions (a subset of which constitutes the
action in this rulemaking). This action does not
substantially alter the part 70 regul ati ons as they
pertain to small entities and accordingly will not have a

significant econom c inpact on a substantial nunber of
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smal | entities.

D. Paper wor k Reducti on Act

The OMB has approved the information collection
requi renents contained in part 70 under the provisions of
t he Paperwork Reduction Act, 44 U.S.C. 3501 et seq. and
has assi gned OVB control nunmber 2060-0243. The
| nformati on Col |l ecti on Request (ICR) prepared for part 70
is not affected by the action in this rul emaking notice
because the part 70 I CR determ ned burden on a nationw de
basis, assunming all part 70 sources were included w thout
regard to the approval status of individual prograns.
The action in this rul emaki ng notice does not alter the
assunmptions of the approved part 70 ICR used in
determ ning the burden estimate. Furthernore, this
action does not inpose any additional requirenments which
woul d add to the information collection requirenments for
sources or permtting authorities.

E. Unf unded Mandat es Ref or m Act

Title I'l of the Unfunded Mandates Reform Act of 1995
(UVRA), Public Law 104-4, establishes requirenents for
Federal agencies to assess the effects of their
regul atory actions on State, |ocal, and tribal

governnments and the private sector. Under section 202 of
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the UVRA, EPA generally nmust prepare a witten statenent,
including a cost-benefit analysis, for proposed and fi nal
rules with Federal mandates that may result in
expenditures to State, local, and tribal governnents, in
t he aggregate, or to the private sector, of $100 mllion
or nore in any one year. Before pronmulgating an EPA rule
for which a witten statenment is needed, section 205 of
the UVMRA generally requires EPA to identify and consi der
a reasonabl e nunmber of regulatory alternatives and adopt
the | east costly, npbst cost-effective or |east burdensone
alternative that achieves the objectives of the rule.
The provisions of section 205 do not apply when they are
i nconsistent with applicable |aw. Mreover, section 205
all ows EPA to adopt an alternative other than the | east
costly, nost cost-effective or |east burdensone
alternative if the Adm nistrator publishes with the final
rul e an explanation why that alternative was not adopted.
Bef ore EPA establishes any regulatory requirenments that
may significantly or uniquely affect small governnents,
including tribal governnents, it nust have devel oped
under section 203 of the UMRA a small governnment agency
pl an. The plan nmust provide for notifying potentially

affected small governnents, enabling officials of
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affected small governnents to have neaningful and tinely
i nput in the devel opnment of EPA regulatory proposals with
significant Federal intergovernnental mandates, and
i nform ng, educating, and advising small governments on
conpliance with the regul atory requirenents.

The EPA has determ ned that the action in this
rul emaki ng does not contain a Federal mandate that may
result in expenditures of $100 million or nore for State,
| ocal, and tribal governnents, in the aggregate, or the
private sector, in any one year. Although the part 70
regul ati ons governing State operating permt prograns
i npose significant Federal mandates, this action does not
amend the part 70 regulations in a way that significantly
alters the expenditures resulting fromthese nandates.
Therefore, the Agency concludes that it is not required
by section 202 of the UVRA of 1995 to provide a witten
statenent to acconpany this regulatory action.

F. Applicability of Executive Order 13045

Executive Order 13045, “Protection of Children from
Envi ronmental Health Ri sks and Safety Risks” (62 FR
19885, April 23, 1977), applies to any rule that EPA
det er m nes

(1) is “economcally significant” as defined under



14

Executive Order 12866, and (2) concerns an environnent al
health or safety risk that EPA has reason to believe may
have a disproportionate effect on children. [If the
regul atory action neets both criteria, the Agency nust
evaluate the environnmental health or safety effects of
the planned rule on children and explain why the planned
regulation is preferable to other potentially effective
and reasonably feasible alternatives considered by the
Agency.

This final rule is not subject to Executive Order
13045 because it is not an econom cally significant
regul atory action as defined by Executive Order 12866,
and it does not address an environnmental health or safety
ri sk that woul d have a disproportionate effect on
chil dren.

G. Executive Order 13132 (Federalism

Executive Order 13132, entitled “Federalisnm (64 FR
43255, August 10, 1999), requires EPA to devel op an
account abl e process to ensure “nmeani ngful and tinely
i nput by State and | ocal officials in the devel opnment of
regul atory policies that have federalisminplications.”
“Policies that have federalisminplications” is defined

in the Order to include regulations that have
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“substantial direct effects on the States, on the
rel ati onshi p between the national governnent and the
States, or on the distribution of power and
responsi bilities anong the various |evels of governnent.”
Under Executive Order 13132, EPA may not issue a
regul ati on that has federalisminplications, that inposes
substantial direct conpliance costs, and that is not
required by statute, unless the Federal governnent
provi des the funds necessary to pay the direct conpliance
costs incurred by State and | ocal governnents, or EPA
consults with State and | ocal officials early in the
process of devel opi ng the proposed regul ation. The EPA
al so may not issue a regulation that has federalism
inplications and that preenpts State | aw unless the
Agency consults with State and local officials early in
t he process of devel oping the proposed regul ati on.

| f EPA conplies by consulting, Executive Order 13132
requires EPA to provide to OVMB, in a separately
identified section of the preanble to the rule, a
federalismsummary i npact statenent (FSIS). The FSIS
must include a description of the extent of EPA' s prior
consultation with State and |ocal officials, a summry of

the nature of their concerns and the agency’s position



supporting the need to issue the regulation, and a
statenment of the extent to which the concerns of State
and | ocal officials have been net. Also, when EPA
transmts a draft final rule with federalisminplications
to OMB for review pursuant to Executive Order 12866, EPA
nmust include a certification fromthe agency’s Federalism
Official stating that EPA has net the requirenments of
13132 in a neaningful and tinmely manner.

This rule change will not have substantial direct
effects on the States, on the relationship between the
nati onal government and the States, or on the
di stribution of power and responsibilities anong the
various | evels of government, as specified in Executive
Order 13132. Thus, the requirenents of section 6 of the
Executive Order do not apply to this rule.

H. Executive Order 13084: Consul tation and

Coordination Wth Indian Tribal Governnents

Under Executive Order 13084, EPA may not issue a
regulation that is not required by statute, that
significantly or uniquely affects the comunities of
| ndi an tribal governnents, and that inposes substanti al
direct conpliance costs on those communities, unless the
Federal government provides the funds necessary to pay
the direct conpliance costs incurred by the tribal

governnments, or EPA consults with those governnents. |f
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EPA conplies by consulting, Executive Order 13084

requires EPA to provide to OVB, in a separately
identified section of the preanble to the rule, a
description of the extent of EPA s prior consultation
with representatives of affected tribal governnments, a
sunmary of the nature of their concerns, and a statenent
supporting the need to issue the regulation. In

addi tion, Executive Order 13084 requires EPA to devel op
an effective process permtting elected officials and

ot her representatives of Indian tribal governments “to
provi de meani ngful and timely input in the devel opnent of
regul atory policies on matters that significantly or

uni quely affect their communities.”

This rule does not significantly or uniquely affect
the communities of Indian tribal governments because it
applies only to State and | ocal permtting prograns.
Accordingly, the requirenments of section 3(b) of
Executive Order 13084 do not apply to this rule.

| . Nat i onal Technol ogy Transfer and Advancenent Act

Section 12(d) of the National Technol ogy Transfer
and Advancement Act (NTTAA), Public Law 104-113, section
12(d) (15 U. S.C. 272 note) directs EPA to use voluntary
consensus standards in its regulatory activities unless

to do so woul d be inconsistent with applicable [ aw or
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ot herwi se inpractical. Voluntary consensus standards are
technical standards (e.g., materials specifications, test
met hods, sanpling procedures, and business practices)
that are devel oped or adopted by one or nore voluntary
consensus standard bodies. The NITAA directs EPA to
provi de Congress, through OVB, expl anations when the
Agency deci des not to use avail able and applicable
vol untary consensus standards.

This rule does not involve technical standards.
Therefore, EPA is not considering the use of any
vol untary consensus standards.

Li st of Subjects in 40 CFR Part 70

Envi ronment al protection, Admnistrative practice
and procedure, Air pollution control, I|ntegovernnental

rel ati ons, Reporting and recordkeepi ng requirenents.

Dat ed: Decenber 12, 2000.

Robert Perci asepe,
Assi stant Adm nistrator, O fice of Air and Radi ati on.
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For the reasons set out in the preanble, title 40,

chapter I, of the Code of Federal Regulations is proposed
to be anmended as foll ows:

PART 70 - [ AVENDED]

1. The authority citation for part 70 continues to read
as follows:

Aut hority: 42 U S.C. 7401, et seq.

2. Section 70.4 is anended by revising paragraph (d)(2)
to read as foll ows:

8§ 70.4 State program submttals and transition.

* * * * *

(d) * * *

(2) Interimapproval shall expire on a date set by
the Adm nistrator (but not later than 2 years after such
approval ), and may not be renewed. Sources shall becone
subj ect to the program according to the schedul e approved
in the State program Permts granted under an interim
approval shall expire at the end of their fixed term

unl ess renewed under a part 70 program



