VEMORANDUM

SUBJECT: (zone Attainnent Dates for Areas Affected by
Overwhel m ng Transport

FROM Mary D. N chols
Assi stant Adm ni strat or
for Alr and Radiation (6101)

TO Director, Air, Pesticides and Toxics
Managenment Division, Regions | and IV
Director, Ar and Waste Managenent Divi sion,

Region |1

Director, Ar, Radiation and Toxics Division,
Region 11

Director, Air and Radi ati on D vi si on,
Regi on V

Director, Air, Pesticides and Toxics Division,
Regi on VI

Director, Air and Toxics Division,
Regions VII, VIII, IX and X

The purpose of this nenorandumis to provide gui dance on
attai nnent dates for ozone nonattai nment areas affected by
overwhel m ng transport. In particular, a nunber of States have
expressed concern that it may be difficult or inpossible for sone
areas to denonstrate attainnent by the statutory attai nment date
because they are affected by overwhel m ng transport of pollutants
and precursors froman upwi nd area with higher classifications
(and |l ater attainment dates). (Reference to upwind area in this
menor andum and the attachnent may inply that there is nore than
one area involved.) States containing such areas face difficulty
in conplying with two specific requirenents:

1. Submtting an attainnent denonstration by Novenber 15,
1994 that includes neasures for specific reductions in ozone
precursors, as necessary, to attain by the statutory attai nnment
dat e.
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2. Actually denonstrating attai nment through nonitoring
data by the statutory attai nnment date.
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We believe that, due to conflicting provisions of the Act,
it is reasonable to tenporarily suspend the attainnment date for
t hese areas without bunping themup to a higher classification
for the purpose of the two requirenents |listed above. A revised
attai nment date will be determ ned based on the anal yses
described in the attachnent to this nmenorandum The attachnent
al so provides the legal rationale for this approach, along with
specific criteria that States nust neet. This policy does not
relieve any State of the obligation to neet any other requirenent
of the Act. This nmenorandum describes current policy and does
not constitute final action. Final action will be taken in the
context of notice-and-coment rul emaking on the relevant SIP
subm ttals.

This approach is prem sed on the requirenent that the area
in question clearly denonstrates through nodeling that transport
froman area with a later attainnent date makes it practicably
i npossible to attain the standard by its own attai nnent date.
This nodeling is expected to be submtted on the sanme schedul e as
t he requi red nodel ed attai nment denonstration due Novenber 15,
1994. The nodel i ng nmust support the new attai nnment date which
shoul d be as expeditious as practicable, but no later than the
attai nnent date of the area causing the delay. The State nust
specify the new attainnent date in its SIP.

The EPA encourages upwi nd and downw nd areas to consult with
one anot her and the EPA Regional Ofices to coordinate on this
issue. |Imediately after the downw nd area determ nes that it
pl ans to request an attainment date extension, it should notify
the appropriate Regional Ofice. The Regional Ofice should then
notify any affected upw nd area of the intentions of the downw nd
area and its obligations under this policy. The EPA may use its
authority under sections 110(a)(2)(D)(i)(l) and 110(k)(5) to
issue a call for a SIP revision for the upwind area to ensure
that it provides the necessary anal yses and control measures
needed to prevent significant contribution to the downw nd area's
nonattai nnment probl em

The attachnment does not specifically address all of the
nodel ing i ssues related to this denonstration. W reconmend that
Regi ons work with our Technical Support Division to determ ne
what is appropriate for each area.

The EPA is al so devel oping a general transport policy that
w || address situations where areas have difficulties reaching or
mai nt ai ni ng attai nnment because of | arge-scale transport.

Pl ease share this information with your States and
appropriate local air pollution control agencies. Any general
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gquestions about this approach may be addressed to Ki nber Scavo at
(919) 541-3354, or Laurel Schultz at (919) 541-5511. Specific
questions concerning nodeling should be addressed to Ell en

Bal dri dge at (919) 541-5684.

At t achment

cc: John Seitz
Rob Br enner
Ri chard WI son
Davi d Doni ger
Sal |y Shaver
WIIliam Hunt
Phil Lorang
Lydi a Wegnman
Al an Eckert
Ri ch Gssi as
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Jeff dark

Doug Grano

Davi d Col e
Sharon Rei nders
John Bachnann
Jonat han Mart el

OAQPS: AQVD: OCMPB: LAUREL SCHULTZ: JKI NG EXT. 5511: 8/ 30/ 94

Dl SK:

SCHULTZ. JK

FI LE: 1TRANS4. MEM

This response was coordi nated with OGC (Hof fman and Gssi as),

Regi onal
and Congressi onal

O fice Transport and SIP Control Strategy Wrk G oups)
Commttee staff



ATTACHMENT

Background. The Act may be interpreted to allow a | ater
attai nment date than generally applicable to a particul ar
nonattai nment classification to address areas affected by
overwhel m ng transport. Such a later attainment date may be
justified for a downwind area (i.e., the area receiving
transported pollutants) for which it is practicably

i npossi ble to denonstrate attai nment by the date applicable
to other areas of the sane classification due to transport
fromthe upw nd area (i.e., the area generating the
transported pollutants) with later attai nnent dates. The
new attai nnent date would be as soon as practicabl e based on
t he maxi mum accel eration practicable for em ssions
reductions in the dommw nd area and in the upw nd area. The
attai nment date may not be extended beyond the attai nnment
date for the responsible upw nd area.

The upwi nd area and the downw nd area woul d each be required
to conduct an analysis in order to define what practicable
accel eration of controls is possible for each area. |If an
analysis fromthe upwind area is not available in an
adequat e anount of tinme before the submttal date of the
attai nnent denonstration, the doww nd area may, at | east
initially, assume the attai nment date of the upwind area if
the downwi nd area follows the criteria outlined in this

policy.

MnimumCriteria. This section identifies the requirenents
for an extension, requirenents for the doww nd area SIP

and requirenents for the upwind area SIP. It should be
noted that an area can request, and EPA can approve, an
attai nment date extension separate fromthe attai nnment
denonstration. |In order to do this, the State would have to
submt a request to EPA with the supporting information

di scussed below. The EPA w |l take rul emaking action on
such requests to tenporarily suspend the original attainnment
date. Final approval of an attainnment date extension--wth
a newy specified attai nment date--will depend on the
results of the attai nment denonstrations for both the upw nd
and downwi nd areas. |If the State does not submt an

attai nment denonstration, EPA will make a finding of

i nconpl eteness or failure to submt. Alternatively, States
may submit the extension request and attai nnment
denonstrati on together.

In order for an area to qualify for an extension, it nust
denpnstrate that em ssions reducti on neasures contained in
the SIP would be, at a mnimum sufficient to achi eve
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attai nnment by the date generally applicable for the area's
classification but for the overwhel m ng anount of
transported pollutants into the area fromthe upw nd area.
Thi s denonstration may include using the Regional Oxidant
Model for determ ning boundary conditions. The Urban

Ai rshed Model, or any other anal ytical nethod determ ned by
EPA to be at |east as effective, nust be used for

determ ning the control strategy.

The SIP for the doww nd area nust include the followng in
order not to receive a finding of failure to submt or

i nconpl eteness and to receive final approval of a revised
attai nment date:

1. Adoption of all mandatory control requirements for an
area of its classification. It may be necessary for
the downwind area's SIP to contain nore than the
mandatory neasures required for its current
classification in order to denonstrate attainnment in
this "but for" analysis. All neasures needed to attain
"but for" overwhel mng transport nust be inplenented by
the downw nd area's original attainnent date.

2. Rat e- of - progress requi renents out to the original
attai nnent date. A downwi nd area is not required to do
m | estone conpliance denonstrations for years foll ow ng
the original attainnent date. However, the downw nd
area would be required to maintain the rate-of-progress
target and would still be required to do periodic
inventories every 3 years until the area was
redesignated to attainment. This periodic inventory
coul d be used for tracking purposes.

3. A denonstration that overall em ssion reductions wll
provide for attainnent in the area by its new
attai nment date. The denonstration should reflect the
| evel of em ssions that are expected in the downw nd
area by the new attai nment date (including em ssion
reductions and growt h) and shoul d use boundary
conditions that reflect expected em ssions in the
upw nd area by the new attai nnent date.

It should be noted that the downwi nd area still nust
ensure that its emssions wll not interfere with
attainnent in areas farther downw nd. The EPA wl |
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eval uate this portion of the denonstration on a case-
by-case basis.!?

4. A nodeling analysis to show that the State has adopted
all practicable control neasures that woul d provide for
attai nnent earlier than the revised attainment date.?
At a minimum inplenmentation of mandatory control
measures and the additional rate-of-progress
requi renents for the next higher classification should
be eval uat ed.

C. The SIP for the upw nd area nust include the followng in
order not to receive a finding of failure to submt or
i nconpl eteness, and for the downw nd area to receive final
approval of a revised attai nnent date:

1. Adoption of all mandatory control requirements for an
area of its classification.

2. A denonstration that em ssion reductions contained in
the SIP will provide for attainnment by its statutory
attai nnent date. Note that if the upwi nd and downw nd
areas are in separate domai ns and the downw nd area
fails to attain by the revised attai nnent date, the
upwi nd area may have to inplenment additional controls
beyond what was needed for attainnent in its own area.

3. An analysis to determ ne whet her the downw nd area can
attain prior to the upw nd area's attai nment date.

This should include an eval uation of at |east one
interimdate and a determ nation of whether it is
practicable to accelerate neasures in order to expedite
attainment in the downw nd area. |In choosing the
interimdate, the upwi nd area shoul d consi der when

em ssion reductions are expected to occur. In
addition, the upwi nd area should | ook at the predicted
ozone concentrations at its attainnent date. |If the
predi cted concentrations are close to the standard, the
interimdate should be close to the upwind area's

attai nnent date.

This requirenment is found in section 110(a)(2)(A) of the
Act in the case of intrastate transport, and section
110(a)(2)(D)(i)(l) in the case of interstate transport.

The downwi nd area nmay use as a screening test elimnating
all its emssions to see if it would accel erate attai nnent.
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The upwi nd area is not obliged to accel erate reductions
inits area when the denonstration shows that such
accel eration would be clearly inpracticable in order to
all ow the downwind area to attain by the date generally
applicable for the area's classification, or earlier
than the sel ected new attai nnent date for the downw nd
ar ea.

| f the area does not conduct an anal ysis or EPA does
not agree with the analysis, then EPA may di sapprove
the SIP for interfering with attainment in the downw nd
area.?

Exanpl es of when accel erating controls woul d be
determned to be clearly inpracticable include the
fol | ow ng:

(a) The control strategy relies on national neasures
whi ch woul d be inplenented in the out years
(since it would be beyond the State's control to
accel erate Federal neasures), and EPA believes
that it would be inpracticable for the State to
adopt its owm rules earlier. (The State would
continue to be responsible for adoption of
measures that provide equival ent em ssion
reducti ons shoul d EPA not pronul gate nati onal
measures by its statutory deadline.)

(b) The neasures require a long preparation tine that
coul d not be practicably begun earlier.

(c) Any other nmeasure in the SIP that the upwi nd area
adequat el y denonstrates cannot be accel erat ed,
because of excessive econom ¢ burdens or
t echnol ogi cal reasons.

[11. Deternmnation of the New Attai nnent Date for the Downw nd
Ar ea.

The downwi nd area woul d need the results of the upwi nd area
analysis in order to determne a |later attainnment date.
Because the upwi nd area's anal ysis and attai nnent
denonstration are not expected to be avail abl e by

Novenber 5, 1994, the downw nd area can tenporarily use the

3This authority is found in section 110(a)(2)(A) of the Act
(intrastate transport), and 110(a)(2)(D)(i)(l) (interstate
transport).
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upw nd area's attai nnment date for the purpose of devel oping
an attainment denonstration. The downw nd area woul d assune
that the upwi nd area had done everything required for the
upw nd area to attain. Wen |ater information becones

avail able fromthe upw nd area, EPA may require additiona
anal ysis by the downwi nd area and a SIP revision to adjust
the attai nment date of the downw nd area. The purpose of
the additional analysis would be to reeval uate the
assunptions used by the downwind area in its attai nnment
denonstration

If the downwind area fails to attain by its revised

attai nnent date, EPA does not intend to bunp the area up to
t he next higher classification. Instead, if the downw nd
area expects that it will fail to attain by the revised date
due to overwhel m ng transport fromthe upwi nd area, the
downw nd area should submt a SIP revision as soon as
possi bl e requesting a further extension of the attainment

dat e.

Exanpl e of Overwhel m ng Transport (see II.A 1). This
exanpl e assunes a 1999 attai nnent date for the downw nd area
and a 2007 attainment date for the upw nd area. The
downwi nd area would run a 1999 scenari o using 1999 boundary

conditions. |If there is an overwhel m ng transport problem
fromthe upwi nd area, the downwind area wll likely not show
attainment. The downwi nd area would then run a 1999
scenari o using 2007 boundary conditions. |f the downw nd
area shows attainnment, it has denonstrated overwhel m ng
transport. If the downwi nd area still does not show

attai nment, however, this may indicate that it contributes
to its own problem (provided the upwi nd area shows

attai nment by 2007) and additional control neasures may be
needed in the downw nd ar ea.

Intrastate Nonattainnent Areas. The policy described above
woul d al so apply to a downw nd area when the downw nd and
upwi nd areas are in the sane State.

Legal Rationale. The |egal argunment supporting this
interpretation rests on the foll ow ng key points:

Sections 181 and 182 provide for attai nment "as
expeditiously as practicable,” but establish |ater deadlines
for attainnent in nore polluted areas, and a graduated
program of additional control mneasures that the nore
pol | uted areas nmust acconplish over the |onger tinefrane.
The progress requirenents in section 182(c)(2)(B)
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contenplate fairly steady progress until the attai nnment
dat e.

The provisions of the Act al so make upwi nd areas responsible
for their effect on downw nd areas:

1. Under section 110(a)(2)(D(i)(l), each State's SIP is
to prohibit, "consistent with the provisions of [title
I]," em ssions which will "contribute significantly to
nonattainnment in . . . any other State." The EPA
interprets section 110(a)(2)(A) to incorporate the sane
requirenent in the case of intrastate transport.

2. Sections 176A and 184 provide for regional ozone
transport conmm ssions that may recomrend that EPA
mandat e addi ti onal control neasures regi onwi de, when
necessary, to allow an area in the region to reach
attainnment by its attainnment date, in accordance with
section 110(a)(2)(D(i)(1).

These provisions indicate that Congress intended upw nd
areas to be responsible for preventing interference with
tinmely downw nd attai nment, but that Congress recognized
that nore polluted areas may practicably require nore tine
to attain, and intended that these areas achi eve steady
progress in the neantine. Read together, however, these
provi sions apparently fail to address circunstances where
nmore pol luted upwi nd areas may interfere with attai nnent
downwi nd during the tinme that the upwi nd areas are required
to reduce their own em ssions.

Arguably, Congress did not intend the section
110(a)(2)(D)(i)(l) obligation to prevent contribution to

ot her nonattai nment areas to supersede the practicable

attai nment deadline and graduated control schenme in sections
181 and 182, especially since section 110(a)(2)(D)(i)(l)
specifically applies only "to the extent consistent with the
provisions of [title I]." The same rationale applies in the
intrastate context under section 110(a)(2)(A).

Li kewise, it would be an odd or even absurd result for
downwi nd areas unable to attain due to transport to be
penal i zed for failure to address a problemthat is beyond
their ability to control

The EPA reads these provisions together to avoid arguably
absurd or odd results and to, on bal ance, give effect to as
much of Congress's manifest intent as possible. Requiring
that the upwi nd and downw nd areas reduce their contribution
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to the nonattai nment problemto the extent and as quickly as
practicabl e, and avoi ding penalizing the doww nd areas for

failure to do the inpossible, constitutes a perm ssible
bal ance.



