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AGENCY: U. S. Environnental Protection Agency (EPA).
ACTI ON:  Final Rule; anendnents.
SUVMARY: On Septenber 11, 1996, EPA proposed anendnents to
t he Standards of Performance for New Residential Wod
Heaters, 40 CFR part 60, subpart AAA, as part of a |arger
proposal to reduce recordkeeping and reporting burden of
numer ous EPA regul ations. The proposed wood heat er
amendnents were intended to make needed corrections and
clarifications to the wood heater rule. Sone of the
proposed clarifications are being pronul gated under the
final action for the recordkeepi ng and reporting burden
reduction. This action announces the EPA's final decisions
on one aspect of those proposed anendnents.

The wood heater rule is being revised to expand the
condi tions under which EPA can initiate a “recall” of wood
heaters fromdistributors and retailers by prohibiting sales

ot her than sal es back to the manufacturer. The rule as



originally pronul gated specifically authorized EPA to
initiate such a “recall” due to the know ng subm ssion of
false or inaccurate information or other fraudul ent acts.
This action anends the rule to allow EPA to initiate a
recall, not only in cases of fraud, but also if it is found
that the original certification test was invalid,
irrespective of fraud. This action is being taken to ensure
that further sales to consuners of wood heaters that should
not have been originally certified are prohibited. This
action does not affect wood heaters already sold to
consuners.

EFFECTI VE DATE: [insert publication date in Federal

Regi ster]. See the Supplenentary Information section
concerning judicial review

ADDRESSES: Docket. Docket No. A-95-50, containing

i nformati on consi dered by the EPA in devel opnment of the
pronul gated amendnent, is available for public inspection
between 8 a.m and 5:30 p.m, Mnday through Friday at the
follow ng address in room M 1500, Waterside Mall (ground
floor): U. S. Environnental Protection Agency, Air and
Radi ati on Docket and Information Center (MC6102),

401 M Street SW, Washi ngton, DC 20460; tel ephone:

(202) 260-7549. A reasonable fee may be charged for copying

docket materi al s.



FOR FURTHER | NFORMATI ON CONTACT: M. Robert C. Marshall
Wbod Heat er Program Manufacturing, Energy and
Transportation Division (2223A); U S. EPA 401 M Street,
S.W, Washington, D.C. 20460; tel ephone nunber (202)
564-7021.
SUPPLEMENTARY | NFORMATI ON:
|. Regulated Entities

The regul ated category and entities potentially

affected by this action include:

Cat egory Exanpl es of requl at ed
entities
| ndustry Resi denti al wood

heat er manuf acturers

and commeri cal

deal ers

This table is not intended to be exhaustive, but rather
provides a guide for readers regarding entities likely to be
regul ated by this action. This table lists the types of
entities that EPA is now aware could potentially be
regul ated by this action. Oher types of entities not
listed in the table could also be regulated. To determ ne
whet her your business is regulated by this action, you
shoul d carefully exam ne the applicability criteria in

860.530 of title 40 of the Code of Federal Regul ations. | f
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you have questions regarding the applicability of this
action to a particular entity, consult the person listed in
the precedi ng "FOR FURTHER | NFORMATI ON CONTACT" secti on.

1. Background

A. Federal Reqi ster Proposal

On Septenber 11, 1996 (61 FR 47840), EPA proposed
amendnents to the Standards of Performance for New
Resi dential Wod Heaters, 40 CFR part 60, subpart AAA
(variously referred to as the “wood heater” or “woodstove”
rule or NSPS), as part of a |arger proposal to reduce
recordkeepi ng and reporting burden of nunerous EPA
regul ations. Sone of the proposed provisions pertaining to
residential wood heaters dealt with clarifications to
definitions and | abeling of wood heaters. These changes
wi |l be addressed in the recordkeepi ng and reporting burden
reduction final action.

Today’s final rul e addresses anot her proposed change to
t he wood heater rule, deletion of the “Prohibitions”
section, 860.538. This proposed change pronpted significant
coments that the Agency felt should be dealt with
separately fromthe clarifications to the definitions and
| abel i ng provi sions.

B. Public Participation

One comment letter, fromthe Hearth Products

Associ ation, was received on the wood heaters proposal. The
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EPA' s responses to the comrents received on the proposed
del etion of the “Prohibitions” section can be found in this
preanbl e under 1V, “Summary of Comments and Responses on the
Proposal .”
I11. Sunmmary of Rul e Arendnents

The final anmendnents revise the “recall” provision of
860.538(e). The original provision prohibited the sale of
wood heaters to anyone except back to the manufacturer
(hence the use of the word “recall”) in the situation where
the certificate was revoked for the know ng subm ssion of
false or inaccurate information or for other fraudul ent
acts. The anended rule prohibits sales except back to the
manuf acturer in the case where the certificate was revoked
because the original certification test was determ ned to be
invalid, as well as in the case of fraud, as previously
described. In each case, the sales prohibition takes effect
on the date that the “commercial owner” (e.g., the
distributor or dealer) receives notice of the revocation.
V. Summary of Comments and Responses on the Proposal

A. Was there sufficient notice and comment regardi ng the

proposed changes?

Comment: The proposal did not provide sufficient
notice and tinme for comment. The woodstove anendnents were

proposed within a package published in the Federal Register

to “reduce unnecessary recordkeeping and reporting burdens,”
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entitled “Recordkeepi ng and Reporting Burden Reduction”
The public was not alerted to the fact that this rule
cont ai ned substantive revisions to the woodstoves NSPS. The
i ndustry only becane aware of these proposed revisions near
the end of the comment peri od.

Response: The anendnents were proposed Septenber 11,

1996 in the Federal Register (61 FR 47840). There are no

addi tional notification requirenments under the

Adm ni strative Procedures Act. Table 1, which appeared on
the second page of the preanble, listed the NSPS for New
Resi dential Wod Heaters as one of the rules to be anended.
The del etion of section 60.538 was di scussed in the preanble
and was included in the portion of the notice that set forth
t he proposed changes to the regulations. To ensure that the
i ndustry was aware of the proposed anmendnents, EPA contacted
the Hearth Products Association (HPA) (formerly known as the
Wod Heating Alliance, a major trade group for wood heater
manuf acturers which represented many manufacturers during
the regul atory negotiation of the original rule) before the
end of the comment period and gave the HPA additional tine
to conmment on the proposal. EPA also contacted
representatives of environnental organizations that had
previ ously expressed interest in the wood heater NSPS rul e
to ensure that they were aware of the proposed changes.

Sufficient opportunity to comrent was extended to al
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interested parties. |In addition, several neetings were held
with HPA representatives to discuss and clarify their
comments prior to EPA developing the final rule.

B. Can EPA unilaterally revise a rul e devel oped through

formal requl atory negotiation?

Comment: A rul e devel oped through a consensus process
by way of regulatory negotiation should not be unilaterally
changed by EPA. Not consulting with the original
st akehol ders is an indefensible breach of the negotiated
under st andi ng.

Response: Developing a rule through a fornal
negoti ati on process does not forever tie EPA' s hands when
changes to the rule are warranted. The Cean Air Act (CAA)
requires EPA to review and, if appropriate, revise NSPS
every 8 years (CAA 8111(b)(1)(B)). Indeed, the Agency has
chosen not to revise the woodstoves em ssions limts since
the rule was promul gated in 1988. The Agency still believes
that the current limts remain appropriate and anti ci pates
no revisions to these limts in the foreseeable future.

However, EPA believes it is appropriate to revise the
rule when it identifies problens that may interfere with
proper enforcenent and conpliance. On June 29, 1995 (60 FR
33915), EPA renoved nunerous provisions fromthe rule that
wer e obsol ete; thus, elimnating potentially confusing

provi sions for manufacturers in neeting the requirenents.



Li kewi se, EPA believes that today’s revisions are necessary
i nprovenents that will enhance conpliance and correct
deficiencies in the rule that inhibit the Agency' s ability
to properly enforce the rule. Fromtinme to tinme, necessary
rul e changes becone apparent and the EPA has the authority
to make such changes through the normal rul emaki ng process,
regardl ess of how the rule was originally devel oped. By the
sanme token, EPA recognizes that a rule devel oped through a
regul atory negoti ati on bal ances the diverse needs of the
negoti ators, and consultation with all the various

st akehol ders affected by the changes is inportant. As

menti oned previously, EPA notified the cormmenter, as well as
various environnental groups, to seek their input on the
proposed changes. |In addition, EPA has net several tines
with the commenter.

C. Is arequlatory flexibility analysis required in

accordance with the Small Busi ness Requl at ory Enf or cenent

Fai rness Act ( SBREFA) ?

Comment : Because of the inpact on small busi nesses
(manuf acturers, wholesalers, and retailers), EPA nust assess
the inpacts in accordance with the SBREFA requirenents.

Response: Many, if not nost, wood heater
manuf acturers, distributors, and dealers are considered to
be “small entities” under SBREFA. EPA has determ ned that

the anendnment will not have a significant econom c inpact on
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a substantial nunber of small entities (wood heater

manuf acturers, distributors, and dealers). Accordingly, it
IS not necessary to prepare a regulatory flexibility

anal ysis in connection with these anmendnents.

I n anal yzing the costs and potential inpacts of the
amendnents on small entities, EPA presunes that the snall
entities conply with all existing statutory or regulatory
requi renents that are applicable to them Furthernore, if a
rule i s being anended, EPA assesses only the increnental
cost of the amendnent. The wood heaters NSPS requires
manuf acturers to submt “docunentation pertaining to a valid
certification test” as part of the application for a
certificate of conpliance (40 CFR 60.533(b)(4)). Thus,
assum ng that woodstove manufacturers are conplying with
this requirenment, there is no cost as a result of the
anendnent, which establishes enforcenent consequences of a
subsequent |y discovered invalid certification test.
Therefore, there is no significant adverse econom c i npact
on any small entity.

Even if one were to regard the consequences of the
di scovery of an invalid certification test as an i npact
resulting fromtoday's anmendnents, there would still be no
significant adverse econom c inpact on a substantial nunber
of small entities. “Recalls” of nodel |ines have been rare

in the 10 years since the woodstoves rule was first issued.
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Over the past 10 years, EPA has certified over 460 nodel
lines. Currently, there are over 200 certified nodel |ines
produced by 67 manufacturers. In 10 years, only 2 nodel
lines (each froma different conpany) have ever been
recalled fromcomercial owners (e.g., dealers or
distributors) by the manufacturers.

As originally promul gated, 860.538(e) prohibits the
sale (other than to the manufacturer) by comrercial owners
(e.g., distributors or deal ers) of woodstoves for which EPA
has revoked the certificate of conpliance due to fraud, once
t he Agency has given notice of the revocation. The proposed
del etion of 860.538(e) woul d have neant that comrerci al
owners selling nodel lines for which the certification had
been revoked coul d not have continued to sell with the
assurance that their inventory was in conpliance with the
standard, regardl ess of the reason for the revocation. In
this final rule, rather than deleting 860.538(e), EPA is
choosing instead to anend the existing | anguage to focus
nore directly on sale of nodel lines for which the original
certification test is discovered to be invalid. The Agency
believes that this wll provide greater clarity than the
proposed del eti on.

Under the anmendnents, the sales prohibition in
860. 538(e) is being expanded to include nodel |ines for

which the certificate is revoked based on a finding that the
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original certification test was invalid, regardl ess of
fraud. The Agency believes that if the original
certification test was invalid, continued sale of the nodel
lines would be inconsistent wwth the intent of the standard.
Based on our previous experience, it is expected that such
sales prohibitions at the commercial owner level will remain
relatively rare, if any at all occur. The only suspension
or revocations that have occurred to date are those
associated wth fraudul ent acts. There have been no
certification suspensions or revocations either as a result
of random conpliance audits or selective enforcenent audits
conduct ed under 860.533(p)(1), or as the result of invalid
original certification tests that have not invol ved fraud.

Potential econom c inpacts of any recall that m ght
occur due to today’s anendnent were considered for both
manuf acturers and comrercial owners. No significant inpacts
were identified. |In assessing the potential econom c inpact
of a recall, EPA considered the inpact on the nmanufacturers
of the 2 nodel lines recalled due to fraud. One of the
manuf act urers had revenues in excess of $15 mllion per
year. Only 34 wood heaters were recalled, representing far
| ess than 1 percent of sales. The other manufacturer had
sales significantly nore than the first manufacturer, and
the recall involved 107 wood heaters, still less than 1

percent of sales. The EPA does not consider an econonic
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i npact of less than 1 percent of sales as significant, and
consequent |y, EPA does not expect a recall to have a
significant adverse econom c inpact on such manufacturers.
In addition, nost manufacturers produce nore than one nodel
line, and nost comrercial owners carry no nore inventory
than a heating season’s worth (about 3 nonths) of

woodst oves, further mnim zing the inpact on the

manuf acturer of a recall of a single nodel |ine.

Furt hernore, many manufacturers sell other products besides
woodst oves; EPA's Regul atory Flexibility Analysis in 1986
(Docket no. A-84-49, itemno. |I1-A-14) for the original
regul ation indicated that |l ess than half of the total
revenues for nost manufacturers were from woodstoves sal es.

The inpact on commercial owners, too, is also expected
to be mnimal, affecting only about 3 nonths inventory of a
single nodel line. Most commercial owners carry nore than
one nodel line and sell other products. Al so, nmany
manuf acturers have “swap out” arrangenents with their
custoners to substitute the recalled stoves with certified
st oves.

Even if EPA assuned the inpact on small entities was
economcally significant (not borne out by past experience),
a substantial nunber of small businesses would not be
affected, if any. As stated above, only 2 out of 67

manuf act urers have been inpacted in the |ast 10 years by the
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original recall provision. The Agency does not consider 2
out of 67 manufacturers to be a substantial nunber. There
IS no reason to expect a sudden increase in the nunber of
invalid certification tests discovered subsequent to
certification that do not involve fraud, where none have
been di scovered before. Consequently, the EPA can determ ne
that there will be no significant adverse econom c inpact on
a substantial nunber of small entities as a result of this
amendnent .

Moreover, in exercising its recall authority, EPA w |
consi der the potential economc harmresulting froma
recall, as well as the potential environnental problemthe
recall would address. The Agency woul d consider, for
exanpl e, the nunber of wood heaters in the channels of
trade, and the extent to which the nodel |ine in question
exceeds applicable emssion [imts.

D. What changes are being made to the rul e?

Comment: The conmmenter objected to the del etion of
section 60.538 (“Prohibitions”) fromthe rule for several
reasons. The commenter’s primary concern was that
manuf acturers, distributors, and retailers would be affected
by “recalls” where fraud was not the reason for revocation
of the conpliance certification. Another concern was that
the del etion of paragraphs (f), (g), (h), and (i) of section

60. 538 woul d expand the liability exposure to homeowners
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owning a stove that did not neet emssions |imts; the
existing rule’s prohibitions Iimted honmeowners’ liability
to inproper installation or operation, catalyst deactivation
or renoval, physical alteration of the woodstove, and
altering or renoving the permanent | abel.

The commenter did not agree with the reasons provided
by the Agency for deleting the “Prohibitions” section. In
response to the statenent in the proposal preanble that the
prohi bitions section would not allow a claimof violation of
the renovabl e | abel requirenment unless the wood heater in
question also had a permanent |abel, the commenter stated
that if the wood heater had no permanent | abel, EPA could
bring a claimof violation of the requirenent to have a
permanent | abel. 1In response to the statenent that the
prohi bitions section does not nmake conplying with the
qual ity assurance provisions unlawful, the comenter stated
t hat shi pping stoves while out of conpliance with the
qual ity assurance provisions runs afoul of the | abeling
requi renents and is grounds for certificate revocation.
Finally, the commenter disagreed that elimnating other
paragraphs would clarify and sinplify the rule, and that
t hese ot her paragraphs were duplicative or otherw se
unnecessary.

Response: The Agency agrees with the comenter on sone

of these points and accordingly has decided to retain nost
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of 860.538 inits original form Al though the Agency

di sagrees that honeowners woul d be exposed to greater
liability if paragraphs (f), (g), (h), and (i) of 860.538
were renoved, retaining these paragraphs is helpful in
clarifying homeowners’ conpliance obligations.

The Agency al so agrees with the commenter that every
wood heater that has a renovabl e | abel nust al so have a
per manent | abel (860.536(a),(i),(j)). Sale of wood heaters
not bearing a permanent | abel is prohibited in 860.538(b)
and (c). Accordingly, if a wood heater has neither a
renovabl e | abel nor a permanent |abel, a claimof violation
can be based on sale of the heater w thout a permanent
| abel. Therefore, the dependence of 860.538(d) on the
exi stence of a permanent | abel does not preclude enforcenent
actions where stoves are sold with neither a tenporary nor a
per manent |abel. Accordingly, the provisions of 8§60.538
regardi ng | abeling are being retained.

The Agency agrees that the lack of a specific provision
regarding the quality assurance requirenents in the
“Prohibitions” section does not affect the enforceability of
the quality assurance procedures. Section 60.533(0) clearly
| ays out the requirenents and procedures for conducting a
qual ity assurance program These requirenents and
procedures are enforceable and failure to conply with them

woul d be a violation. Failure to neet the tol erances or
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em ssion limts during the quality assurance program woul d
not be a violation of the rule, but failure to take renedi al
measures woul d be (860.533(0)(4)). No anendnent to the rule
IS necessary to enforce these provisions. Furthernore, as
the comenter points out, conpliance with the quality
assurance requirenents is required by other aspects of the
regul ation. For exanple, a | abeling statenent under
860. 536(b) or (c) constitutes a representation by the
manuf acturer that the manufacturer was, at the tine the
| abel was affixed, conducting a conform ng quality assurance
program |In addition, EPA may use a manufacturer’s failure
to conduct a conform ng quality assurance programas a
ground to revoke certification under 860.533(l).
Furthernore, in applying to EPA for a certificate of
conpliance, a manufacturer nust include a statenent that it
w Il conduct a conform ng quality assurance programfor the
nodel line in question (860.533(b)(6)). Because the |ack of
a specific provision regarding the quality assurance
requi renents in the “Prohibitions” section does not affect
the enforceability of the quality assurance requirenents,
t he Agency has decided not to alter the “Prohibitions”
section in this regard.

Al t hough sone sinplification and renoval of duplication
coul d be achieved in section 60.538, EPA has decided not to

amend the provisions of this section, except as discussed
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below with regard to 860.538(e), in order to avoid any
confusion that mght arise fromtheir deletion

Section 60.538(e), as originally promul gated, provides
that the Agency may prohibit “commercial owners” (e.g.,

dealers and distributors) fromselling, other than to the

manuf acturer, wood heaters in a nodel |ine whose certificate
has been revoked “...for the know ng subm ssion of false or
i naccurate information or other fraudul ent acts.” The

prohi bition takes effect on the date that the comerci al
owner receives notice of the revocation. By prohibiting

sal es of such appliances other than to the nmanufacturer, the
provision in effect authorizes EPA to require a recall of
wood heaters that are still in the distribution chain. It
has no inpact on wood heaters that have already been sold to
consuners.

During 1996, a serious incident involving fraudul ent
conduct by an accredited testing | aboratory had to be
addressed by the Agency. The l|aboratory in question was
found to have falsified 11 certification test reports that
were submtted to the Agency, upon which certificates were
granted. The |aboratory director was prosecuted crimnally,
plead guilty, was sentenced to a | engthy period of
probation, and was ordered to perform substantial conmunity
service. The manufacturers in question cooperated with the

Agency in attenpting to rectify this situation, ultimtely
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conducting a nunber of new certification tests and, in the
case of 2 nodel lines, voluntarily agreeing to recal
appliances in the channels of trade.

The Agency conducted a review of its response to this
situation, and decided that it needed to expand its recal
authority, so that it was clear that it covered situations
where a certification had been issued based on an invalid
certification test, irrespective of the presence of fraud.
The Hearth Products Association (HPA) has acknow edged in
meetings with the Agency that the hearth industry (which
i ncl udes wood heater manufacturers) has an inportant
interest in assuring the integrity of its products, and that
clarifying EPA's recall authority could play an inportant
role in this regard.

The rul e has always required a finding that a valid
certification test has shown that a wood heater
representative of the nodel line conplies with the em ssion
limts before a certification can be issued
(860.533(e)(1)(i)). Section 60.533(f)(4) of the rule
defines a valid certification test as one conducted
according to the prescribed test nethods and procedures,
anong ot her requirenents. Under today’s pronul gated
amendnents, the Agency is establishing its authority to

prohibit sales to consuners if a certification was revoked
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based on a finding that the original certification test was
not valid.

The basis for such a finding would be problens or
irregularities wwth the certification test or its
docunentation. Oher information could be used to
suppl ement the finding. The finding could be based on
i ncorrect cal culations or typographical errors, for exanple,
that if corrected would not have enabled a nodel line to be
certified. Oher exanples include anomalies with the
met hods and procedures, such as incorrect em ssion sanple
gathering or inproper wood | oad. However, the Agency woul d
not consider mnor infractions of the original certification
test that would have little or no influence on em ssions as
the basis for a finding that the certification test was not
valid. Historically, the Agency has used its judgnent on
insignificant problens or resolved themthrough di scussions
with the accredited | aboratory or the manufacturer,
recogni zi ng the expense of retesting and the fact that many
manuf acturers are small businesses with [imted resources.
V. Judicial Review

Under section 307(b)(1) of the Cean Air Act (CAA),
judicial review of the actions taken by this final anmendnent
is available only on the filing of a petition for reviewin
the U S. Court of Appeals for the District of Col unbia

Crcuit wthin 60 days of today’s publication of this
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action. Under section 307(b)(2) of the CAA the

requi renents that are subject to today’ s notice may not be
chall enged later in civil or crimnal proceedings brought by
EPA to enforce these requirenents.

VI. Admnistrative Requirenments

A.  Docket

The docket is an organized and conplete file of
i nformati on considered by the EPA in the devel opnment of a
rul emaki ng. The docket is a dynamc file because
information is added t hroughout the rul enaki ng devel opnent
process. The docketing systemis intended to all ow nenbers
of the public and industries involved to readily identify
and | ocate docunents so that they can effectively
participate in the rul emaki ng process. Along with the
proposed and pronul gated standards and their preanbles, the
contents of the docket (except for interagency review
materials) wll serve as the record in case of judicial
review. [See section 307(d)(7)(A) of the Act.] The official
rul emaki ng record, including all public comments received on
t he proposed anendnents, is |located at the address in the
ADDRESSES section at the beginning of this docunent. The
docket number for this rulemaking is A 95-50.

B. Executive Order 12866

Under Executive Order 12866 (58 FR 51735, QOctober 4,

1993), the EPA nust determ ne whether the regulatory action
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is “significant” and therefore subject to review by the
O fice of Managenent and Budget (OvVB) and the requirenents
of the Executive Order. The Executive Order defines
“significant regulatory action” as one that is likely to
result in a rule that may:

(1) Have an annual effect on the economy of $100 nmillion
or nore or adversely affect in a material way the econony, a
sector of the econony, productivity, conpetition, jobs, the
environment, public health or safety, or State, l|local, or
tribal governments or comunities;

(2) create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her agency;

(3) materially alter the budgetary inpact of
entitlenents, grants, user fees, or |loan prograns, or the
rights and obligation of recipients thereof; or

(4) raise novel legal or policy issues arising out of
| egal mandates, the President's priorities, or the
principles set forth in the Executive O der.

It has been determ ned by OVB and EPA that today’ s
action is not a “significant regulatory action” wthin the
meani ng of the Executive Order.

C. Executive Order 12875: Enhanci ng the | ntergovernnent al

Part nership

Under Executive Order 12875, EPA may not issue a

regulation that is not required by statute and that creates
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a mandate upon a State, local or tribal governnment, unless
t he Federal governnment provides the funds necessary to pay
the direct conpliance costs incurred by those governnents,
or EPA consults with those governnents. |[|f EPA conplies by
consul ting, Executive Order 12875 requires EPA to provide to
the Ofice of Managenent and Budget a description of the
extent of EPA's prior consultation wth representatives of
affected State, local and tribal governnents, the nature of
their concerns, copies of any witten comuni cations from

t he governnents, and a statenent supporting the need to
issue the regulation. |In addition, Executive O der 12875
requires EPA to develop an effective process permtting

el ected officials and other representatives of State, |ocal
and tribal governnments “to provide nmeaningful and tinely

i nput in the devel opnent of regulatory proposals containing
significant unfunded mandates.”

Today’ s rul e does not create a nmandate on State, | ocal
or tribal governnents. The rule does not inpose any
enforceabl e duties on these entities. Accordingly, the
requi renents of section 1(a) of Executive Order 12875 do
not apply to this rule.

D. Unf unded Mandat es Ref or m Act

Title I'l of the Unfunded Mandate Reform Act of 1995
(UVRA), Public Law 104-4, establishes requirenents for

Federal agencies to assess the effects of their regulatory
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actions on State, local, and tribal governments and the
private sector. Under section 202 of the UVRA, the EPA
generally nmust prepare a witten statenent, including a
cost-benefit analysis, for the proposed and final rules with
“Federal mandates” that may result in expenditures to State,
| ocal, and tribal governments, in the aggregate, or to the
private sector, of $100 mllion or nore in any one year.

Bef ore promul gating an EPA rule for which a witten
statenent is needed, section 205 of the UVRA generally
requires the EPA to identify and consider a reasonable
nunber of regulatory alternatives and adopt the | east

costly, nost cost-effective, or |east burdensone alternative
t hat achi eves the objectives of the rule. The provisions of
section 205 do not apply when they are inconsistent with
applicable law. WMreover, section 205 allows the EPA to
adopt an alternative other than the |east costly, nost
cost-effective, or |east burdensone alternative if the

Adm ni strator publishes with the final rule an explanation
why that alternative was not adopted. Before the EPA
establi shes any regul atory requirenents that my
significantly or uniquely affect small governnents,
including tribal governnents, it nust have devel oped under
section 203 of the UVRA a small governnent agency plan. The
pl an nust provide for notifying potentially affected smal
governnents, enabling officials of affected snal
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governnments to have neaningful and tinely input in the

devel opment of the EPA regul atory proposals wth significant
Federal intergovernnental mandates, and inform ng,

educating, and advising small governnents on conpliance with
the regul atory requirenents. Finally, section 204 of the
UVRA requires the Agency to devel op a process to all ow

el ected state, local, and tribal governnment officials to
provide input in the devel opnent of any proposal containing
a significant Federal intergovernnental mnandate.

The EPA has determ ned that these anmendnments do not
contain a Federal mandate that may result in expenditures of
$100 mllion or nore for State, local, and tribal
governnents, in the aggregate or the private sector in any
one year. Thus, today's anendnents are not subject to the
requi renents of sections 202, 204, and 205 of the UMRA

The EPA has determ ned that these anmendnents contain no
regul atory requirenents that mght significantly or uniquely
affect small governnments. No small governnment entities have
been identified that are affected by these anmendnents.
Therefore, today’s anendnents are not subject to the
requi renments of section 203 of the UMRA

E. Requl atory Flexibility

EPA has determned that it is not necessary to prepare
a regulatory flexibility analysis in connection with this

final rule. EPA has al so determ ned that this rule will not
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have a significant econom c inpact on a substantial nunber
of small entities. As explained previously in the response
to comments section, the Agency | ooks only at the
increnental inpact of the anendnents and assunes t hat

regul ated entities are in conpliance with previously

pronul gated requirenents. Assum ng that manufacturers are
in conpliance with the requirenent to submt “docunentation
pertaining to a valid certification test” as part of their
application for a certificate of conpliance (40 CFR

860. 533(b)(4)), there will be no inpact on any snal
manufacturer. Even if one were to regard the consequences
of the discovery of an invalid certification test as an

i npact resulting fromtoday’'s anendnents, there would still
be no significant adverse econom c inpact on a substanti al
nunber of small entities. Only 2 out of 67 manufacturers
have had to recall nodel |ines due to inappropriate
certification in the past 10 years. EPA has not identified
any inappropriate certifications that have not involved
fraud and hence does not expect these anmendnents to lead to
an increase in the nunber of recalls. In addition, the
econom ¢ i npact of the recalls has been mninmal, affecting
| ess than one percent of sales for each of the manufacturers
that has recalled a nodel |ine.

F. Subnission to Congress and the Conptroller General
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The Congressional Review Act, 5 U. S.C. 8801 et seq., as
added by the Smal| Busi ness Regul atory Enforcenent Fairness
Act of 1996, generally provides that before a rule nay take
effect, the agency pronmulgating the rule nust submt a rule
report, which includes a copy of the rule, to each House of
the Congress and to the Conptroller CGeneral of the United
States. EPA wll submt a report containing this rule and
other required information to the U S. Senate, the U S
House of Representatives, and the Conptroller General of the

United States prior to publication of the rule in the

Federal Register. This rule is not a “nmajor rule” as
defined by 5 U S.C. 8804(2).

G Paper wor K Reducti on Act

Today’ s action does not inpose any new i nformation
coll ection burden. The Ofice of Managenent and Budget
(OVB) has previously approved the information collection
requi renents contained in these regul ati ons under the
Paperwor k Reduction Act, 44 U. S.C. 3501 et seq. and has
assigned OVB control nunber 2060-0161 (ICR no. 1176.05).

Burden neans the total tinme, effort, or financial
resources expended by persons to generate, maintain, retain,
or disclose or provide information to or for a Federal
agency. This includes the tine needed to review

instructions; develop, acquire, install, and utilize
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technol ogy and systens for the purposes of collecting,

val i dating, and verifying information, processing and

mai ntai ning i nformation, and di scl osing and providi ng

i nformation; adjust the existing ways to conply

wi th any previously applicable instructions and

requi renents; train personnel to be able to respond to a
collection of information; search data sources; conplete and
review the collection of information; and transmt or

ot herwi se di scl ose the information.

An Agency may not conduct or sponsor, and a person is
not required to respond to a collection of information
unless it displays a currently valid OVB control nunber. The
OMB control nunbers for EPA's regulations are listed in 40
CFR Part 9 and 48 CFR Chapter 15.

H. Nat i onal Technol ogy Transfer and Advancenent Act

Section 12(d) of the National Technol ogy Transfer and
Advancenent Act of 1995 (“NTTAA’), Pub. L. No. 104-113,
812(d) (15 U.S.C. 272 note) directs EPA to use voluntary
consensus standards in its regulatory activities unless to
do so woul d be inconsistent with applicable | aw or ot herw se
inpractical. Voluntary consensus standards are technical
standards (e.g., materials specifications, test nethods,
sanpling procedures, and business practices) that are
devel oped or adopted by voluntary consensus standards

bodi es. The NTTAA directs EPA to provide Congress, through
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OwB, expl anations when the Agency deci des not to use
avai |l abl e and applicabl e voluntary consensus standards.

Today's final anmendnent does not involve any technical
standards; therefore, EPA did not consider the use of any
vol untary consensus st andar ds.

| . Executive Order 13045

Executive Order 13045, entitled “Protection of Children
from Environnmental Health Risks and Safety Risks,” (62 FR
19885, April 23, 1997) applies to any rule that (1) is
"econom cally significant" as defined under Executive O der
12866, and (2) EPA determ nes addresses an environnental
health or safety risk that has a disproportionate effect on
children. If the regulatory action neets both criteria, the
Agency nust eval uate the environnmental health or safety
effects of the planned rule on children, and explain why the
pl anned regulation is preferable to other potentially
effective and reasonably feasible alternatives consi dered by
t he Agency.

J. Executive Order 13084: Consultation and Coordi nation

with Indian Tribal Governnents

Under Executive Order 13084, EPA may not issue a
regulation that is not required by statute, that
significantly or uniquely affects the communities of Indian
tribal governnments, and that inposes substantial direct

conpliance costs on those communities, unless the Federal
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gover nnment provides the funds necessary to pay the direct
conpliance costs incurred by the tribal governnents, or EPA
consults with those governnents. |f EPA conplies by
consul ting, Executive Order 13084 requires EPA to provide to
the Ofice of Managenent and Budget, in a separately
identified section of the preanble to the rule, a
description of the extent of EPA's prior consultation with
representatives of affected tribal governnments, a sunmary of
the nature of their concerns, and a statenment supporting
the need to issue the regulation. In addition, Executive
Order 13084 requires EPA to devel op an effective process
permtting elected officials and other representatives of
I ndian tribal governnents “to provide neani ngful and tinely
i nput in the devel opnment of regulatory policies on matters
that significantly or uniquely affect their communities.”
Today’ s anmendnment does not significantly or uniquely
affect the communities of Indian tribal governnents.
Accordingly, the requirenents of section 3(b) of Executive

Order 13084 do not apply to this rule.

Li st of Subjects in 40 CFR Part 60
Envi ronmental Protection, Air pollution control, Wod

heat er s.
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St andards of Perfornance for New Residential Wod Heaters;
final amendnents
Page of

Dat e Carol M Browner,

Adm ni strat or

[ ]
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For reasons set out in the preanble, title 40, chapter
|, of the Code of Federal Regulations is anended as foll ows:
PART 60- - [ AVENDED]

1. The authority citation for part 60 continues to read
as follows:

Authority: 42 U S.C. 7401, 7411, 7413, 7414, 7416, 7429,

7601, and 7602.

2. Anend Sec. 60.533 to revise paragraph (1)(1)(ii) to
read as foll ows:

Sec. 60.533 Conpliance and Certification.

* * * * *

(1)* * =

(1)* * *

(1i) Afinding that the certification test was not
valid. The finding nust be based on problens or
irregularities wwth the certification test or its
docunent ati on, but nmay be suppl enented by ot her information,

3. Anend Sec. 60.538 to revise paragraph (e) to read
as follows:

Sec. 60.538 Prohibitions.
(e)(1) In any case in which the Adm nistrator revokes a

certificate of conpliance either for the know ng subm ssion
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of false or inaccurate information or other fraudul ent acts,
or based on a finding under 860.533(1)(21)(ii) that the
certification test was not valid, he nay give notice of that
revocation and the grounds for it to all comrercial owners.
(2) Fromand after the date of receipt of the notice
gi ven under paragraph (e)(1) of this section, no commerci al
owner may sell any wood heater covered by the revoked
certificate (other than to the manufacturer) unless
(1) The wood heater has been tested as required by
860. 533(n) and | abel ed as required by 860.536(g) or
(1i) The nodel line has been recertified in accordance

with this subpart.

* * * * *
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