-~ :

SFROM INSPECTION TO
=NEFORCEMENT

<

B FRONM THE ENFORCEMENT PERSPECTIVE

—

Spring 2007
EPA/STATE and LOCAL Tenth ANNUAL
AIR INSPECTOR WORKSHOP
April 17-19, 2007
Galveston, Texas

Nidhi O'Meara, Office of Regional Counsel, Region 5




MH

e >

= “A Aard beginning
- maketh a good ending.”
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--John Heywood
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Wiayaarie InSpections; So,Crilical tomss
e enforcement: process?

MOl compliance
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BSRETther evidence to prove facts of violation
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e Regulatory presence

® A strong inspection yields strong evidence
and quick resolutions




Jectorsiare the window to our world
ihiyaarie inspectors,so critical toriie™ s
"~ enforcement process?

SO iEIEINEPESEMNAIVE

) "i'nder

—

“ff;[ﬁspectors are the five senses for the
= enforcement team

Inspectors play a crucial role in making sure
environmental laws are implemented
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BV fa|I|ng L0 prepare, you are

preparing to fail.

- Benjamin Franklin
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Helifthe.fun is getting there! e
ISPECtIoN PIannmg and Preparation:

J Je SIne what you' want te accomplish during
e spectlon

SRIIOWAWRO you want to interview
5 i oW What tasks you want to accomplish
= _tmze your checklist - refer to it, do not rely on

| —~

-_5 it
~ ® [Fpcus on key legal elements
Review all available information before you go to

the facility




= KnMne key elements ofi progfi
IEGESSAN tordecument neREEMPIance™
bEferEIaN INSPECHION

lfy the purpose of the inspection

-- ake suré you understand the legal

-‘
[

; reqwrements of the statute and regulations for
‘which you are checking for compliance

e Every element of the legal requirement has to
be met




QENNNGEAA EXAMPLE s
PIEEKING dowija ViolatieRNRLe ThS™
alements oft proof:

2.6 Wher demolished a building without

rowdmg written notice of intention to
demollsh




| | He'EE Iements of‘Proof....

SR INE i GIEAGASES

SECC OWNEr i a demolition' activity shall
r) pvide; thel Administrator with written notice
leiimtention to demolish at least 10 working
‘e days before demolition begins.
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| tandard of proof:
— preponderance of the evidence

— Our burden of presentation and persuasion to
establish that the violation occurred and that
relief sought is appropriate
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| The E Iements of‘P‘r_ggj_. —
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SoWner”
= ,of g demolition activity”
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“provide the Administrator with
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== wrltten notice of intention to
demolish™

— 10 working days before demolition
begins”




—~ “"VVM% You the'Right to InspectMy.

Property2! " s —
Know Your Authority for Entry

SNEENS ;) pared te answer this guestion

o Cf & g Lo the specific authority that allows
==—V0U to come onto the property is the
-- -eaS|est way to diffuse the situation

® Present your credentials

Get consent




~ "o Gave You the Right to InspectyMys

Property2! " s —
Know Your Authority for Entry

senale claimsiof confidentiality
g gé'priately

—

—
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=% Do not sign waivers or releases

—
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o When entry is refused, leave and seek
attorney assistance




~ "o Gave You the Right to InspectyMys

Property2! " s —
Know Your Authority for Entry

PViEVAbE able to obtain a warrant

—
—

= ®:J0 Not need consent in “open fields” and
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Plain view” situations
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SHBLIE-You, SIgn RIS WaIVE7asss

PERMISSION TO TOUR

FACILITIES

Permission to tour the facilities ofq
located at is granted to the person

indicated below, providing that said person agrees to the following:

Any products, procedures, equipment, or conversations
seen, observed, or heard in the production, filling or
distribution areas of i} are considered to be proprietary
information and will be held in utmost confidence. Said
person also agrees that said information will not be
disclosed to any third party.

Since safety is the number one priority at R 3/l guests
who wish to tour SR racilities will also agree to wear any

personal protective equip d nec v for the
areas being toured.

My signature below indicates that I will comply with the above and I
agree to keep any and all information from my tour of the (@ facilities
confidential.

Signature Permission granted by*:

Company

February 23, 2007
Date

Eebruary 23, 2007
Date

ADMFS-6-1




Benold tne turtle.
*He makes great progress only when

he sticks his neck out.

--James Bryant Conant
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Corleltfedjsleficly Effectlve IrlJD_,EGUQD,.

IREIAtHE right uestlons and thergnt
Q”Q\! L) ell|asii]e)]

= Ch ‘k EUE Inconsistencies
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jf?'i BSTI% detailed notes throughout and
jmmediately after the inspection

® Good field notes yield good inspection
reports




— .
fective dnterviewing

J The 0 W'S:

= )l stlons should be framed to require a
- ratlve answer rather than a “yes” or
- ﬂO dnSWEr.

e Refer; Do Not Rely:
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Ji€ good-communicatiem SKills™

ErISUES 0)Fe)Baf CO)Lflf

fnsure proper communication through
’”your IASpection report

Be careful how you make a record

Near in time records are critical




AP oor Quality Inspection,isia Great Defensels
2por Quality Inspections Yield ~ —
' Environmental Benefits

= ’Could cause unnecessary delays and added cost
to pursuing an enforcement action

Creates unnecessary obstacles to successful
prosecution of a case




A Poor’Quality Inspection is a Great Defensel.
2o Quality Inspections Yield —
~ Environmental Benefits

;;cause sustantiall mitigation during

—

—
———
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5"CBuId cause enforcement team to drop any
- possible enforcement

| —~
-
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® Could result in a loss in court




§ CMng Information Collected™
DUring The Inspectmn."‘" _—

B

J']JJ_)\—"I o)rflalelpletas znel
repon ts dre; critical

B -

id Aetes and inspection reports should

— ObJectlve

—[Factual

— Free off any personal feelings
— Clear, concise and objective




'Mng Information Collected™
DUring The Inspectmn."‘" —

B

ke C detalied contemporaneous Notes
J Jf i ot assume anything

—
——

= Good field notes will yield good inspection
s which will yield successful

~ report
resolution of violations.
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Exit.Interviewss" "

9) "ief
) Hrf. aiy. receipt fior decuments and/or
TIpIES

= ? [arlfy i any follow up needs to be done.
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PES 01 Evidence the_jllsén,eetog,,
- CantCollect

o Testigslenlll

B -
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~ e Demonstrative
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o Real




Testimonial Evidence: =

What the 1nspector wasi told

® Key thlng to remember: You must have
€] 1€ mterwewee Ssubstantiate statements

S OUIFmUust ask the right questions

du must take notes to document the
= testlmomal Information

—® You must always be specific in your notes
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DocUumentary Evicjg@:* —

Widthen recordoul collect or copy

EREIIIOSE Off al FECOIAS INSPECTION:
SUDELErMINe Ifi records exist
ftermine compliance

—

———

«;,;- ake a list of documents you have collected and
= make sure that each collected document is
labeled and corresponds to the list of documents
you have created.

e [ollow up with deadlines




F jcture i|s Worth a Thousand Words!
Demonstrative Evidences™

Photios you take Drawings you make

o Dergle nstratlve Evidence Isia great source but is
L J:; ditilized

_ ﬁy tise Demonstrative Evidence such as
- -f':ﬁﬁotographs maps and diagrams?

= — (Can have a great impact on the enforcement team,
‘ - opposing counsel and the judge

— Can captivate and engross an audience

Can assist in making the testimonial evidence more
understandable and convincing

Can provide visual evidence of violation.

Can make the existence of a violation more probable
than not.
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- dm|SS|b|I|ty o) Ph“gs‘ o

J Wrw e PNOLOS adm|55|b|e A" COUIE?
j UhiE INOLo releve
fthe photo authentic?
Need testimony regarding:

= _’f' —Basis of the witness’s knowledge of the

e
T —
-

. e

2 ?i:”’ Scene depicted

=— —That he/she recognizes the scene in the
| photo and

—That the photo is a true and accurate
depiction of the scene at the relevant
time.




~ . — .
Aaimissibility.of DigitalsRiiotos™

JFor iigltal PNOLOS! mMust: also:
—rc lGW. SOP
& " Create archival original ASAP

= .’.." ;—’-—"9 —

Establlsh Chain of Custody for photos
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Real Evidence:
PhySicallSamples You GatheroerThey ‘Gather
Three Critical Components

EPRESENTATIVE? Is the sample
rep sentatlve oF what youl need to evaluate or
IEL UErmINe compliance?

-
———

= '»Is the correct METHODOLOGY being used?

~ - Does the methodology ensure that the sample was
taken properly for the substance in question? [Quality
Assurance (QA)]

— Was the proper analytical method used to make an
accurate evaluation of its presence? [Quality Control

(QO)]
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Real Evidence:
Physical'Samples You GatherionThey ‘Gather
" Three Critical Components

SRS r sample being TRACKED properly?
S@enain off Custody: Can you prove where

St came from, where it went, what was
done with it, and that there was NO
opportunlty to compromise that sample

= along the way.
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Ihe enly: place Where Ssuccess
comes before work is in the

- dictionary
= -- Vidal Sassoon
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POSE IASpection ACHVItIES s

SEonvey, Review: and REfer

SREIIIOSE Off INSPECtioN! FEPoIit:
S CIEN, concise, complete, accurate, factual, well
SUppPorted record of your inspection

B0aanizes alll information gathered
g —Vay: become evidence - a reflection of you

S e e
e

o —
el —
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= & “Near In time:” The report should be written as
close to the inspection date as possible

e [dentify all sources of information
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SPost Inspection Activitiess™
S @onvey, Review and Refer

SWAIVACONCIUSIONS you Want to express
shipUlciye doene in a separate memo clearly
NGEUiEd as “enforcement confidential”

B —

= & |§ave someone proof read your report

e \Write the report so that it paints a picture
and allows the reader to draw conclusions
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Conclusiopwess

SNINBPECLHONS and INSPECLOrS are the key
oo f i"CredibiIity IS king!
O F ~pare ahead of time
=S Know your authority
»- Interview effectively
s Document
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gifyou want to know the end,
oK at the beginning”

Author Unknown
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CENLACES

PNEe Meara:
— Osriezirzhileli@ skelely
'-‘1‘2/886 0568
— i=F ank you!
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