Responsesto Commentson
Adequacy of Trangportation Conformity Budgetsin
New Jersey’s Phase 2 Ozone Attainment Demonstration

1. Weight of Evidence

Comment: The weight of evidence approach does not demondtrate attainment or meet CAA
requirements for amodeled attainment demongtration. The commenter added severd criticisms of
various technica aspects of the weight of evidence gpproach, including certain specific gpplications of
the approach to particular attainment demonstrations.

Response: Under section 182(c)(2) and (d) of the CAA, serious and severe 0zone nonattainment
areas were required to submit by November 15, 1994, demonstrations of how they would attain the
1-hour standard. Section 182(c)(2)(A) provides that “[t]his attainment demonstration must be based on
photochemica grid modeling or any other andytical method determined by the Adminigrator, in the
Adminigtrator’ s discretion, to be at least as effective” As described in more detail below, the EPA
dlows gates to rely on photochemica modding results, supplemented with additional evidence
designed to account for uncertainties in the photochemica modeling, to demondrate attainment. This
gpproach is consigtent with the requirement of section 182(c)(2)(A) that the attainment demonstration
“be based on photochemica grid modding,” because the modeling results condtitute the principa
component of EPA’s andysis, with adjustments designed to account for uncertainties in the modd. This
interpretation and gpplication of the photochemica modeing requirement of section 182(c)(2)(A) finds
further justification in the broad deference Congress granted EPA to develop appropriate methods for
determining attainment, asindicated in the last phrase of section 182(c)(2)(A).

The flexibility granted to EPA under section 182(c)(2)(A) is reflected in the regulations EPA
promulgated for modeled attainment demondirations. These regulations provide, “ The adequacy of a
control strategy shal be demonstrated by means of gpplicable air quality modds, data bases, and other
requirements specified in [40 CFR part 51 Appendix W] (Guiddine on Air Quality Models).” 40 CFR
51.112(a)(1). However, the regulations further provide, “Where an air quaity model specified in
gppendix W...isinappropriate, the modd may be modified or another modd substituted [with gpprova
by EPA, and after] notice and opportunity for public comment....” Appendix W, in turn, provides that,
“The Urban Airshed Modd (UAM is recommended for photochemica or reactive pollutant modeling
goplications involving entire urban areas” but further refersto EPA’s modding guidance for data
requirements and procedures for operating the modd. 40 CFR 51 App. W section 6.2.1.a. The
modeling guidance discusses the data requirements and operating procedures, as well asinterpretation
of modd results as they relate to the atainment demondration. This provision references guidance
published in 1991, but EPA envisioned the guidance would change as we gained experience with model
gpplications, which is why the guidance is referenced, but does not appear, in Appendix W. With
updates in 1996 and 1999, the evolution of EPA’ s guidance has led us to use both the photochemica
grid modd aswell as consder additiond analytical methods approved by EPA.



The modeled attainment test compares modd predicted 1-hour daily maximum ozone concentrationsin
dl grid cdlsfor the attainment year to the leve of the NAAQS. The results may be interpreted through
elther of two modeled attainment or exceedance tests: a deterministic test or agtatistica test. Under the
determinigtic test, a predicted concentration above 0.124 parts per million (ppm) ozone indicates that
the arealis expected to exceed the standard in the attainment year and a prediction at or below 0.124
ppm indicates that the areais expected to not exceed the standard. Under the tatistical test, attainment
is demonstrated when dl predicted (i.e., modeled) 1-hour ozone concentrations insde the modeding
domain are &, or below an acceptable upper limit above the NAAQS permitted under certain
conditions (depending on the severity of the episodes modeled) by EPA’s guidance.!

In 1996, EPA issued guidance? to update the 1991 guidance referenced in 40 CFR 50 App. W, to
make the modeled attainment test more closely reflect the form of the NAAQS (i.e., the statistica test
described above), to consder the ared s 0zone design va ue and the meteorologica conditions
accompanying observed exceedances, and to allow consideration of other evidence to address
uncertainties in the modeling databases and gpplication. When the modeding does not conclusively
demondtrate attainment, EPA has concluded that additiond anayses may be presented to help
determine whether the area will attain the standard. Aswith other predictive tools, there are inherent
uncertainties associated with air quality modeling and its results. The inherent imprecison of the model
means that it may be ingppropriate to view the specific numerica result of the modd as the only
determinant of whether the SIP controls are likely to lead to attainment. The EPA’ s guidance
recognizes these limitations, and provides a means for consdering other evidence to help assess
whether attainment of the NAAQS islikely to be achieved. The process by which thisis doneis called
aweight of evidence (WOE) determination. Under a WOE determination, the state can rely on, and
EPA will congder, factors such as other modeled output, e.g., changesin the predicted frequency and
pervasiveness of 1-hour ozone NAAQS exceedances and predicted changes in the ozone design vaug;
actua observed air quality trends (i.e. analyses of monitored air quality data); estimated emissions
trends; and the responsiveness of the modd predictions to further controls.

In 1999, EPA issued additiona guidance® that makes further use of mode results for base case and
future emisson estimates to predict a future design value. This guidance describes the use of an
additional component of the WOE determination, which requires, under certain circumstances,
additional emisson reductions that are or will be approved into the SIP, but that were not included in
the modding andysis, that will further reduce the modeled design value. An areais congdered to

! Guidance on the Use Of Modeled Results to Demonstrate Attainment of the ozone NAAQS. EPA- 454/B-95-007,
June 1996.

2 |bid.

3 “ Guidance for Improving Weight of Evidence Through Identification of Additional Emission Reductions, Not
Modeled.” U.S. Environmental Protection Agency, Office of Air Quality Planning and Standards, Emissions, Monitoring, and
AnaysisDivision, Air Quality Modeling Group, Research Triangle Park, NC 27711. November 1999. Web site:
http://www.epa.gov/ttn/scram.




monitor attainment if each monitor site has air quality observed ozone design values (4™ highest daily
maximum ozone using three years of data) at or below the levd of the sandard. Therefore, it is
gopropriate for EPA, when making a determination that a control strategy will provide for attainment, to
determine whether or not the modd-predicted future design value is expected to be at or below the
leve of the standard. Since the form of the 1-hour NAAQS alows exceedances, it did not seem
gppropriate for EPA to require the test for attainment to be “no exceedances’ in the future model
predictions. The method outlined in EPA’s 1999 guidance uses the highest measured design value from
al dtesin the nonattainment areafor each of three years®. The three year “design value’ represents the
ar quality observed during the time period used to predict ozone for the base emissons. Thisis
gppropriate because the modd is predicting the change in 0zone from the base period to the future
attainment date. The three yearly design vaues (highest across the areq) are averaged to account for
annud fluctuations in meteorology. The result is an estimate of an areal s base year design vaue. The
three year “desgn value’ ismultiplied by aratio of the peak modd predicted ozone concentrationsin
the attainment year (i.e., average of daily maximum concentrations from al days modeled) to the pesk
modd predicted ozone concentrationsin the base year (i.e., average of daily maximum concentrations
from dl days modded). The result is an attainment year design value based on the rdative change in
peak modd -predicted 0zone concentrations from the base year to the attainment year. Modeling results
aso show that emission control strategies designed to reduce areas of peak 0zone concentrations
generdly result in Smilar ozone reductionsin dl core aress of the moddling domain, thereby providing
further assurance of attainment a al monitors.

In the event that the attainment year design vaue is above the stlandard, the 1999 guidance provides a
method for identifying additional emission reductions, not modded, which & a minimum provides an
edimated atainment year design vaue at the level of the tandard. This step uses alocaly derived
factor which assumes alinear relationship between ozone and the precursors. Although a commenter
criticized this technique for estimating ambient improvement because it does not incorporate complete
modedling of the additiond emissons reductions, none of the gpplicable guidance or regulations
mandates or suggests that States modd al control measures being implemented. Moreover, a
component of this technique-the estimation of future design value, should be considered a model
predicted estimate.

When reviewing a SIP, the EPA must make a reasonable determination that the control measures
identified are more likely than not to attain. Under the WOE determination, EPA has made these
determinations based on dl of the information presented by the States and available to EPA. This
included modd results for the mgjority of the control measures. Though al measures were not modeled,

4A commenter criticized the 1999 guidance as flawed on grounds that “[i]t allows the averaging of the three highest air
quality sites across a region, whereas EPA’s modeling guidance requires that attainment be demonstrated at each site. This has
the effect of allowing lower air quality concentrations to be averaged against higher concentrations thus reducing the total
emission reduction needed to attain at the higher site.” The commenter’s concern is misplaced. EPA relies on this averaging only
for purposes of determining one component, i.e—the amount of additional emission reductions not model ed—of the WOE
determination. The WOE determination, in turn, is intended to be a qualitative assessment of whether additional factors
(including the additional emissions reductions not modeled), taken as awhole, indicate that the areais more likely than not to
attain.



EPA reviewed the modd’ s response to changes in emissons as well as observed ar qudity changesto
evauate the impact of afew additional measures, not modeled. EPA’s decision was further
strengthened by the States commitment to a mid-course review to check progress towards attainment
in 2003 and adopt additional measures, if the anticipated progress is not being made.

A commenter further criticized EPA’ s technique for estimating the ambient impact of additiona
emissions reductions not modeled on grounds that EPA employed a rollback modding technique that,
according to the commenter, is precluded under EPA regulations. The commenter explained that 40
CFR 51 App. W section 6.2.1.e. provides, “Proportiond (rollback/forward) modeling is not an
acceptable procedure for evaluating ozone control strategies.” Section 14.0 of gppendix W defines
“rollback” as*“asmple mode that assumesthat if emissons from each source affecting a given receptor
are decreased by the same percentage, ambient air quality concentrations decrease proportionately.”
Under this gpproach if 20% improvement in ozone was needed for the areato reach attainment, it was
assumed a 20% reduction in VOC would be required. This approach was never gpplied to NOx, isa
purely empiricaly/mathematicaly derived rdationship, and is not the gpproach EPA used. EPA used a
locally derived (as determined by the mode and/or observed changesin air quality) ratio of changein
emissons to change in ozone to estimate additiona emission reductions to achieve an additiond
increment of ambient improvement in ozone. This did assume a linear relaionship between the
precursors and ozone for asmall amount of ozone improvement. The prohibition in Appendix W
gpplies to the use of arollback method which is empiricaly/mathematicaly derived and independent of
modd estimates or observed ar qudity and emissons changes as the sole method for evauating control
drategies. EPA has generdly rdied on photochemica modeling to evauate the attainment
demondtrations and their control strategies, and has used locdly derived adjustment factors asa
component to estimate the extent to which additiona emissons reductions— not the core control
drategies—would reduce ozone levels and thereby strengthen the weight of evidence test. This limited
use of adjustment factorsis more technicaly sound than the unacceptable use of proportiond rollback.
The limited use of adjustment factorsis more practicd in light of the uncertainty in the modeling; the
resources and time required to perform additiona modeling; and the requirement that areas perform a
mid-course review by the end of 2003.

Contrary to concerns expressed by a commenter, EPA did not err by modifying the modeling
requirements without first proposing to do so. Section 3.0 of gppendix W dates, “1t should not be
construed that the preferred models identified here are the only models available for relating emissons
to ar quality.” Section 3.2.2 of gppendix W further provides that the * determination of acceptability of
amodd isaRegiond Office responghbility. Where the Regiond Adminigtrator finds that an dternative
model is more appropriate than a preferred mode, that model may be used subject to the
recommendations below. This finding will normdly result from a determination that (1) A preferred air
quaity modd is not appropriate for the particular gpplication; or (2) amore appropriate model or
andyticd procedureis avalable and is gpplicable.” Therefore, EPA does have the discretion to identify
amore gppropriate andytica procedure without undergoing rulemaking on updates to Appendix W.
Also, as discussed above, by reference to the modeing guidance, Appendix W was designed to dlow
changes in the predictive tools and data bases without undergoing additiona rulemaking. In any event,
the EPA is taking comment during the SIP rulemaking process on the gpplication of its guidance.



A commenter also expressed concern than EPA applied unacceptably broad discretion in fashioning
and applying the WOE determinations. EPA disagrees. The WOE determinations are made on a case-
by-case bass. EPA has gpproved attainment demonstrations based on WOE determinations, generally
with arequirement for additiona reductions not modeled, only when the photochemica modding
provides abasis for believing that the SIP controls will achieve substantid ozone reductions, if not
attainment levels. The fact that these WOE adjustments are incrementd leads EPA to conclude that
they may be made on a case-by-case bas's, without hard-and-fast guidelines. Moreover, EPA believes
that the WOE approach is bounded by the strength of the various factors that may be applied. The
commenter added as an example EPA’ s application of the WOE approach to the Washington, D.C.
attainment demongtration where modeling showing an ozone leve (as adjusted) of 142 ppb was
compared to the acceptable upper limit of 137 ppb. The commenter observed that EPA adjusted the
modeled prediction on average by afactor of 19% to account for model overprediction, and suggested
both that such an adjustment was not appropriate and that, if used, no further adjustment for WOE
factors was gppropriate. EPA puts no limit on the amount of WOE factors that may be considered. In
addition, in EPA’ s view, the 19% overprediction that underlies the 142 ppb levd isonly arough
gpproximation of the extent of modeling uncertainty. As aresult, EPA applied the 1999 guidance (using
the origina model prediction of 156, and not the adjusted vaue of 142 ppb) to estimate the future
design vaue as another way of addressng modd uncertainty, in the same manner as applied to al of the
other attainment demonstrations received. Both the assessment of overprediction and the estimated
future design value were used in the WOE determination.®

The commenter so complained that EPA has applied the WOE determinations to adjust modedling
results only when those results indicate nonattainment, and not when they indicate attainment. EPA
agreesthat to date, it has gpplied WOE determinations only in the context of demonstrations that
indicate nonattainment, but the main reason is Imply that these comprise most of the demongtrations
that the States have presented to EPA.

A commenter a0 criticized the 1999 Guidance Document on grounds that EPA could not apply it, by
its terms, to the Houston area because the result of such gpplication would have been absurd. The
commenter added that the technique used to estimate the additional needed emission reductions for the
Houston area does not identify a sufficient level of emission reduction to reach attainment. In addition,
according to the commenter, the technique used for the Houston arealis subgtantidly at variance with
the UAM modeling andyses performed by Texas and submitted to EPA as SIP revisons. Specificdly,

SObservi ng that for the attainment demonstration for the Washington, D.C. area, EPA reduced modeled ozone values
by 19% to account for model overprediction, a commenter criticized this technique as lacking technical justification. EPA
explained this technique in “ Technical Support Document for the One-Hour Ozone Attainment Demonstrations submitted by
the State of Maryland, Commonwealth of Virginiaand the District of Columbia for the Metropolitan Washington, D.C. Ozone
Nonattainment Area,” November 30, 1999. The modeled peak ozone results generally correlated (in geographic proximity) with
the monitored peak 0zone emissions (and the modeled plume generally correlated (in geographic proximity) with the observed
ozone plume), except that the peak modeled ozone levels averaged approximately 19-20% higher than the peak monitored levels.
Modeling uncertainties (including, for example, the non-linearity of the modeling) lead EPA to conclude that adjusting each
modeled peak by the 19% average over-prediction was at least as sensible as adjusting each modeled peak by an amount that
corresponds to that modeled peak’ s relationship to the monitored ozone value in the same vicinity.



Texas showed in its May 1998 SIP submission that emissons in the Houston areawould have to be
reduced to 230 tons per day to attain. By contrast, according to the commenter, EPA’s combination of
techniques would dlow 259 [dc., 289 tons per day of emissons, and yet EPA claims that the area will
atain with even this higher level of emissons.

Direct application of the two methods discussed in the EPA’s November1999 guidance produced a
mathematica impossihility for the Houston area. The results using ether method were thet dl ozone
precursor emissions would have to be reduced to less than zero. Thus, those two methods discussed in
the 1999 guidance are not directly gpplicable to the Houston aredl s particular Stuation. Although this
1999 guidance memorandum describes two techniques for estimating additiona levels of emisson
reductions, the memorandum should not be read to discourage or preclude the use of another
technique. Both techniques (methods) described in the 1999 guidance are based on the assumption that
EPA can estimate the relationship between ozone and its precursors. EPA Region 6 and TNRCC
worked together to develop arevised method that was still consistent with the conceptsin the 1999
guidance for estimating the relaionship, but gppropriate for the Houston ared s modeling results. One of
the methods in the guidance (Method 1) uses alinear extragpolation of modd results to determine
expected ozone benefits from additiona precursor reductions. The revised method for the Houston
areais aso an extrapolation of mode results. Instead of alinear extrapolation, however, a quadratic
extrapolation was devel oped based on the results of three of the modding runs (i.e,.VIa, V1b, and VIc)
for the Houston area. A quadratic extrapolation is necessary because of the non-linearity of the ozone
response to NOx reductions in the Houston area. Therefore, the revised method is a refinement of
Method 1 described in the 1999 guidance, based on the most recently available modding for the
Houston area. The factors used in the revised method for the Houston area are based on model results
for the mgjority of the control measures and, consequently, are scientifically sound for the Houston
area. We believe this approach is consgtent with the intent and criteria of the 1999 guidance and, in the
case of the Houston area, gives a better approximation of the amount of emission reductions that will be
necessary to achieve the sandard. Therefore, it is EPA’s preliminary finding that this revised method
meets the EPA guidance, and it isas rigorous, if not more rigorous, than the two methods discussed in
the 1999 guidance.

The 230 tons per day emission level in the May 1998 SIP submission was based upon “across-the-
board” emisson sengtivity modeling and not specific control measures, such as was modeled in Strategy
H2 submitted in the November 1999 attainment demongtration. Thus, the 230 tons per day emisson
leve is not associated with any control measures, and it is not appropriate as a regulatory emisson level
for an attainment SIP.

With regards to whether the revised gpproach sufficiently identifies the expected additional amount of
emission reductions needed for attainment by the deadline, we bedlieve that the commenter failed to take
into account al of the measures that will reduce ozone in the Houston area’ s modeled control strategies
submitted in the November 1999 SIP. In model strategy H2

(upon which the budgets are based), Texas modeled the effect of a prohibition on the use of
condruction equipment during the morning hours. The morning construction ban is different than most
messures because it does not have the effect of reducing emissons, only shifting the time that they



occur. By shifting the time that the NOx emissions occur to later in the day, thereislesstime for the
NOx emissions to participate in the photochemical reaction before the sun sets. Therefore, less ozoneis
formed. This shift in timing of emissons changes the relaionship between the pegk ozone levd to the
totd level of emissons. Therefore, the quadratic reationship correating the level of ozone to the total
leve of emissions had to be adjusted. This shifted the curve used to estimate the amount of additiond
NOx emission reductions by 9.5% based on comparing results of smilar modeling runs with and
without the time shift in congtruction emissions. The 9.5% is a percentage of the 2007 base emissons of
1052 tons per day. It is this adjustment in the curve that is the primary reason for the gpparent
discrepancy in the estimated level of emisson reductions that are necessary for attainment. If some of
the areal s emissons are shifted from the morning to later in the day, the total amount of emissons for
the day can be higher with lower ozone levels.

Asaresult, EPA preliminarily concludes that the State of Texas used an acceptable method under the
November 1999 guidance and applied it correctly.

The commenter further criticized EPA’s gpplication of the WOE determination on grounds that EPA
ignores evidence indicating that continued nonattainment is likely, such as, according to the commenter,
monitoring readings indicating that ozone levelsin many cities during 1999 continue to exceed the
NAAQS by margins as wide or wider than those predicted by the UAM model. EPA believesthat this
comment misses the mark because dthough some cities continued to experience nonattainment ozone
levels during 1999, the 1999 monitoring data provide little basis for evauating the performance of the
UAM modd as used in the various attainment demongtrations. Many areas did not model expected
1999 ozone levds, that are or will be gpproved into the SIP but that were not included in the modeling
andysis. and in any event, many areas had not, by 1999 implemented additional ozone-precursor
controls that would be expected to lead to the ozone reductions projected by the models®. In addition,
the commenter argued that in applying the WOE determinations, EPA ignored factors showing that the
SIPs under-predict future emissions, and the commenter included as examples certain mobile source
emissons sub-inventories. EPA is presently eva uating mobile source emissions data as part of an effort
to update the computer mode for estimating mobile source emissons. EPA is consdering various
changes to the model, and is not prepared to conclude at thistime that the net effect of dl these various
changes would be to increase or decrease emissons estimates.

®The commenter stressed that monitored readi ngs during 1999 in the Washington, D.C. nonattainment area indicated
nonattainment levels, but these data, again, do not provide much basis for evaluating the UAM model. In any event, at the time
of the 1999 monitored readings, the Washington, D.C. area had not implemented certain measures that were required to be
implemented as part of the attainment demonstration, and neither the Washington, D.C. area nor areas upwind of it had
implemented through SIP revisions the NOx reductions required under the NOx SIP Call, 63 FR 57,356 (Oct. 27, 1998).
Implementation of all these controls may be expected to reduce ozone levels in the Washington, D.C. area.

The commenter added that for Atlanta, modeled results generally did not much vary from monitored results, and that in
severa areas, modeled results appeared to underestimate ozone levels. However, in acting on Atlanta’ s attainment
demonstration, EPA generally did not apply WOE factors except for taking into account ambient improvement due to upwind
NOx reductions required under the NOx SIP Call, and for requiring additional emissions reductions not modeled.



Therefore, EPA concludes that New Jersey has met the necessary requirements for the Agency to
preliminarily determine that the SIP and the associated commitments demondtrate attainment. Asa
result, EPA finds that the motor vehicle emissons budgets consstent with the attainment demondtration
are adeguate. Some commenters submitted additiond specific comments on the weight of evidence
andyssfor New Jersey. EPA will address these comments fully in the context of rulemaking to
gpprove the attainment demondration. Because EPA is only preliminarily concluding that the attainment
demondtration is gpprovable for purposes of finding the budgets adequate without completing
rulemaking a this time on the attainment demondrations, EPA beievesthat it need only address generd
comments about the appropriate tests for gpproving atainment demongtrations at this time and
preliminarily determine that they were properly applied in this case. Detaled analysis of the attainment
demondtration and specific comments on application of gppropriate requirements will be addressed in
subsequent rulemaking on gpprovability of the SIP. The adequacy process is separate from the notice
and comment rulemaking process conducted by EPA to approve or disgpprove the attainment plans as
SIP revisions. The rulemaking process to gpprove or disapprove these plans as SIP revisonsinvolves
approva of ther associated control strategies and amore detailed examination of the technical analyses
submitted by the state to demondtrate attainment. Therefore, EPA’ s adequacy findings are that
submitted budgets are consstent with attainment, maintenance and/or ROP for conformity purposes.
EPA’s actud approva or disapprova of the budgets into the SIP occurs when we have completed our
full rulemaking process on the rdlevant ROP or atainment plan and have ether gpproved or
disapproved it as a SIP revison. The adequacy process considers certain criteria specified in 40 CFR
93.118 in order to alow the use of these submitted budgets in conformity determinations while EPA is
completing its forma review process to determine whether to approve the ROP and attainment plans as
SIPrevisons.

2. Rateof Progress
Comment: The SIPs do not meet the Act’s Rate of Progress (ROP) requirements.

Response: The CAA requirements for an attainment demonstration under section 182 (¢)(2)(A) and
(d) and the various ROP demongtrations under section 182(b)(1) and (c)(2)(B) are separate
requirements which EPA can act on separately. EPA is currently taking action only on the adequacy of
the motor vehicle emissions budgets in the attainment demongtration SIP, and is not taking action on
budgets for ROP because elther they have not been submitted or in certain cases they have dready
been found adequate. EPA will address comments on the adequacy of ROP budgets which have not
yet been found adequate when such budgets are submitted and posted on EPA’ s adequacy website for
adequacy review.

3. Credit for Unapproved Measures

Comment: Itisillegd to provide credit towards an attainment demonstration for measures that have
not been approved by EPA into the SIP.

Response: EPA agreesthat it cannot credit measures towards approval of an attainment



demondtration unless the measures are gpproved into the federdly enforceable SIP, promulgated as
required federa measures, or the SIP contains an enforceable commitment to adopt the measures.
However, EPA is not goproving the attainment demondtration at thistime. EPA will ensure that dl
measures are either approved, promulgated, or enforceably committed to prior to gpprova of the
attainment demondration. The conformity rules specificaly alow emission reduction credit to be taken
for purposes of conformity determinations for any measures that have been either adopted by the
enforcing jurisdiction, included in the gpplicable implementation plan, contained in awritten commitment
in the submitted implementation plan, or promulgated by EPA as afederd measure. See 40 CFR
93.122(a)(3). Because EPA believesthat it will be able to approve the attainment demonstration as dl
measures will be approved into the SIP in atimey fashion, EPA concludes that it is gppropriate to find
the budgets adequate at this time based on the commitments in the submitted SIPsto dl of the
necessary measures. EPA finds that the budget is consistent with attainment and all of the measures
meset the requirements of the conformity rule.

4. Credit for Unenfor ceable M easur es

Comment: Budgets cannot take credit for measures which have not been adopted and are not
enforceable, including measures to comply with the NOx SIP call.

Response: Asnoted above, EPA agrees that it cannot credit measures towards gpproval of an
attainment demongtration unless the measures are adopted and approved into the federally enforceable
SIP, promulgated as required federal measures, or contained in an enforceable SIP commitment.
However, EPA is not goproving the attainment demondtration at thistime. EPA will ensure that dl
measures are adopted and agpproved, promulgated, or enforceably committed to, and thus that they are
enforceable under the SIP, prior to approva of the attainment demonstration. As aso noted above, the
conformity rules specificaly alow emission reduction credit to be taken for purposes of conformity
determinations for any measures that have been ether adopted by the enforcing jurisdiction, included in
the applicable implementation plan, contained in awritten commitment in the submitted implementation
plan, or promulgated by EPA as afedera measure. See 40 CFR 93.122(a)(3).

Furthermore, the conformity rule has dways provided for SIPsto be used for conformity purposes
even where al measures are not fully adopted in enforceable form, provided there are written
commitments to such measures. For example, 40 CFR 93.120(a) alows the budgetsin a disgpproved
SIP to be used for conformity purposesif the disgpprova is accompanied by a protective finding, i.e,, if
the SIP includes written commitments to adopt control measures sufficient to satisfy the emissons
reductions requirements for attainment, even if the control measures are not dready adopted in
enforceable form. See 62 FR 43796, first column, for more details. Because the conformity rule clearly
envisons that budgets can be used for conformity even if they are based on commitments rather than
fully adopted and enforceable measures, EPA bdievesit is gppropriate to find the budgets in [name of
ared s| SIP adequate for conformity purposes.

In summary, because al measures which have not yet been adopted are either required as federdly
promulgated measures or included in written commitmentsin the SIP, EPA bdlievesthat it can find the



budgets adequate cong stent with the conformity rule requirements on crediting measures.

With specific reference to measures to comply with the NOx SIP cdl, EPA found that current SIPsin
22 dates and the Didtrict of Columbia (23 jurisdictions) were insufficient to provide for attainment and
maintenance of the 1-hour standard because they did not regulate NOx emissions that Sgnificantly
contribute to ozone transport. 63 FR 57356 (October 27, 1998). Thisrule called on the 23
jurisdictions to revise their SIPs to require NOx emission reductions within the sate to alevel consstent
with aNOx emissions budget identified in the find rule. Thisfind rule is commonly referred to asthe
NOx SIP Cdl. Although the NOx SIP submitta date has been indefinitely stayed by a three-judge
pand of the Court of Appedsfor the Didrict of Columbia Circuit, the rule itsdf requiring emisson
reductions to be implemented by May 1, 2003, continues to be in effect. In aMarch 3, 2000 decision
the court upheld the NOx SIP cdl in most significant repects. The court remanded and vacated the
rule as it gpplied to three states— Wisconsin, Georgia and Missouri, and remanded two relaively small
portions of the budget. Michigan v. EPA, No. 98-1497 (D. C. Cir., March 3, 2000). To enable areas
to promptly proceed with SIP adoption, EPA has since moved the court to lift the stay of the SIP
submittal deadline that the court entered in May 1999. This motion is pending before the court. In the
meantime, the rule requiring SIPs to provide for emission reductions by May 1, 2003, remains a federa
requirement. Therefore, EPA believesit is gppropriate to dlow states to continue to assume that
reductions from the NOx SIP Cdl in areas outsde the locad 1-hour ozone modeling domain would be
in place by that date for purposes of finding budgets adequate

5. National Rules

Comment: Commenters assert that New Jersey’s SIP revision relies on EPA guidance memorandato
cdculate emission reductions associated with the AIM coatings control measure, autobody refinishing
rule, and consumer products rule. The commenters assert that the EPA memoranda were based on the
proposed federd regulations and that the fina rules that was ultimately adopted did not produce the
level of emission reductions estimated in the proposed rule and the memoranda. As aresult, the credits
clamed in the proposed SIP revison need to be recaculated to reflect changes that resulted with the
fina adoption of the rules, specificdly in the VOC content for certain coatings and extended compliance
dates.

Response:

Architectural and Industrial Maintenance (AIM) Coatings Rule: EPA’s March 22, 1995
memorandum’ alowed states to claim a 20% reduction in VOC emissions from the AIM coatings
category in attainment plans based on the anticipated promulgation of anationd AlIM coaingsrule. In
developing the attainment plan SIP for the New Jersey nonattainment areas, New Jersey relied on this
memorandum to estimate emisson reductions from the anticipated nationd AIM rule. EPA promulgated

"Credit for the 15 Percent Rate-of- Progress Plans for Reductions from the Architectural and Industrial Maintenance
(AIM) Coating Rules," March 22, 1995, from John S. Seitz, Director, Office of air Quality Planning and Standards to Air
Division Directors, Regions I-X



the find AIM rule in September 1998, codified at 40 CFR Part 59 Subpart D. In the preamble to
EPA’sfind AIM coatings regulation, EPA estimated that the regulation will result in 20% reduction of
nationwide VOC emissions from AIM coatings categories (63 FR 48855). The estimated VOC
reductions from the fina AIM rule resulted in the same leve as those estimated in the March 1995 EPA
policy memorandum. New Jersey had adopted its own AIM rule before EPA’ s nationd rule. Based on
both these rules, New Jersey only assumed 10% reductions from AIM coating categoriesin its
attainment plan. AIM coatings manufacturers were required to be in compliance with the find nationa
regulation within one year of promulgation, except for certain pesticide formulations which were given
an additiond year to comply. Thus dl manufacturers were required to comply, & the latest, by
September 2000. EPA believesthat al emission reductions from the AIM coatings nationa regulation
will occur by 2002. Therefore, the credits assumed by New Jersey in its attainment plan for AIM will
be achieved..

Autobody Refinish Coatings Rule: According to EPA’s guidance® and proposed nationa rule,
many States have claimed a 37% reduction from this source category based on a proposed rule.
However, EPA’sfind rule, "Nationa Volatile Organic Compound Emisson Standards for Automobile
Refinish Coatings,”" published on September 11, 1998 (63 FR 48806), did not regulate lacquer
topcoats and will result in asmaller emission reduction of around 33% overdl naionwide. The 37%
emission reduction from EPA’ s proposed rule was an estimate of the total nationwide emisson
reduction. Since this number was an overdl average, it was not applicable to any specific area. Inthe
proposed rule, the estimated percentage reduction for areas that were unregulated before the national
rule was about 40%. If an areawere unregulated before the nationd rule, the 40% would be our
estimate except for one rule change made between proposa and find: the exemption of lacquer
topcoats. As aresult of that exemption, the estimated percentage reduction for previoudy unregulated
areas is about 36%. New Jersey was unregulated before the national rule and claimed the appropriate
36% reduction.

Consumer Products Rule: According to EPA’s guidance® and proposed national rule, some States
could claim a 20% reduction from this source category; the find rule, "Nationa Volatile Organic
Compound Emission Standards for Consumer Products,” (63 FR 48819), published on September 11,
1998, will result in a20% reduction. However, New Jersey only took credit for its own adopted
Consumer Products rule: Subchapter 24, Control and Prohibition of Volatile Organic Compounds from
Consumer and Commercia Products (NJAC 7:27-24).

6. Vehicle Fleet Mix

8+ Credit for the 15 Percent Rate-of-Progress Plans for Reductions from the Architectural and Industrial Maintenance
(AIM) Coating Rule and the Autobody Refinishing
Rule", November 27, 1994, John S. Seitz, Director OAQPS, to Air Division Directors, Regions| - X.

9"Regul atory Schedule for Consumer and Commercial Products under
Section 183(e) of the Clean Air Act", June 22, 1995, John S. Seitz, Director OAQPS, to Air Division Directors, Regions |-X.



Comment: The attainment and rate of progress demongtrations are flawed because they assume a
fleet mix that does not accuratdly reflect the growing proportion of sport utility vehicles and gasoline
trucks. EPA and the states have not followed a congstent practice in updating SIP modeling to account
for changesin vehicle fleets. EPA cannot rationally approve SIPs that are based on such materidly
inaccurate assumptions. Continued use of out-dated assumptions is incondstent with the duty imposed
by Clean Air Act section 182(a)(3) to triennidly update the emisson inventory. If the motor vehicle
inventory has not been updated to prepare the current SIP submission, it should be disapproved.

Response: New Jersey used the most recent vehicle regidration data avallable at the time of their
submitting their attainment plan. Thisisthe same vehicle regigration deta that was used to develop their
emissions inventory. New Jersey has been making efforts to update to more current data, but has had
sgnificant difficultiesin obtaining the datain usable format.

In the November 3, 1999, “Guidance on Motor Vehicle Emissions Budgets in One-Hour Ozone
Attainment Demondrations,” we date that, when developing motor vehicle emissons budgets, the
MOBILE inpuits (including vehicle fleet characteritics) should be gppropriate and up-to-date as
outlined in EPA’ s guidance on SIP inventories and the MOBILE user’ s guide. We are stisfied that the
attainment SIP is based on the latest available information and therefore meets the exigting guidance.

7. Failureof theSIP To Providefor Attainment

Comment: The SIP smotor vehicle emissions budgets are inadequate because the SIP does not
provide for attainment. The SIP does not provide for sufficient emissons reductions.

Response: Asdescribed in the November 3, 1999 memorandum entitled “ Guidance on Motor
Vehicle Emissons Budgets in One-Hour Ozone Attainment Demondgrations,” there are circumstances
in which we could find a SIP s motor vehicle emissons budgets adequate even though additiona
emission reductions are necessary in order to demondirate attainment.

Specificaly, we indicated that motor vehicle emissions budgets could be adequate for conformity
purposesif the area commits to adopt measures that will achieve the necessary additiond reductions,
and the areaidentifies a menu of possible measures that could achieve the reductions without requiring
additiond limits on highway congtruction. New Jersey’ s ozone attainment plan, submitted on April 26,
2000, contains such commitments and such amenu. This SIP included an enforceable commitment to
adopt additiona measures that will provide the additiond reductions needed to reach attainment of the
one-hour ozone standard by 2007 and 2005 for the New Jersey portions of the New Y ork-New
Jersey-Connecticut and Philadel phia-Wilmington-Trenton severe ozone nonattainment aress,
repectively. The submittal aso included alist of potentid measures that the State will consider
adopting. None of these potentid measures would require additiond limits on highway congtruction.

We bdieve that we can find New Jersey’ s budgets adequate because the budgets will not interfere with
the aredl s ability to adopt additional measures to attain. Because the additional measures do not involve
additiond limits on highway condiruction, alowing new transportation investments to proceed cong stent



with the budgets will not prevent the area from achieving the additiona reductions it needs. While the
areais adopting its additional measures, the SIP' s budgets will cap motor vehicle emissions and thereby
ensure that the amount of additiond reductions necessary to demondtrate attainment will not increase.

8. Failureof the SIP to Provide for Attainment as Expeditioudy as Practicable

Comment: The motor vehicle emissons budgets are inadequate because they do not provide for dl
reasonably available control measures to attain the standard as expeditioudy as practicable.

Response: Our adequacy criteriain 40 CFR 93.118(e) do not require that the SIP include
reasonably available control measuresin order for the motor vehicle emissions budgets to be adequate
for conformity purposes. Our adequacy review, which isacursory review process prior to the full
approva/disgpprova of the SIP, isfocused on whether the motor vehicle emissions budgets are part of
an overd| drategy that is consgstent with attainment, and whether the emissions budgets are cd culated
correctly. Aslong as the motor vehicle emissions budgets are consstent with attainment, we believe
they are adequate for conformity’s purpose of preventing new or worsened violations. The ared's
choice of measures to reach atainment does not affect whether the motor vehicle emissons budgets are
adequate for conformity purposes.

Furthermore, our adequacy criteria do not require that EPA definitively conclude that motor vehicle
emissions budgets provide for attainment as expeditioudy as practicable. In order for the budgets to be
adequate for conformity purposes, EPA must smply conclude that the SIP appears to provide for
timely attainment, and could meet this test where the SIP must provide for attainment by the statutory
date or the date provided by bump-up or extension. The cursory adequacy review does not provide an
opportunity for usto review and consder al possible measures that could have been adopted to
achieve attainment more expeditioudy. For the purposes of the adequacy review, which isless
extengive than our gpprova/disapprova action, we consder that the motor vehicle emissons budgets
do not delay timely attainment as long as they are congstent with a control strategy that provides for
attainment by the statutory date or the date provided by bump-up or extension.

Further, EPA believes that the magnitude of measures associated with the attainment demondiration and
the time needed for state adoption and implementation of such measures makes it practicaly unlikely
that the attainment date could be advanced. EPA preliminarily concludes that no group of additiona
measures could practicably be adopted and implemented in sufficient time to advance that atainment
date.

Therefore, EPA concludes that the budgets in the attainment demonstration are adequate because they
are condstent with ademondration that EPA preiminarily concludes includes sufficient RACM to
provide for attainment as expeditioudy as practicable.



